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Right to Recover on Stolen Municipal Bonds 


Under Section 16 of the Uniform Negotiable Instruments 
Act (Comp. Gen. Laws Fla., §6776), negotiable municipal 
bonds which are stolen from a safe deposit box of the city issu- 
ing them can be enforced by a holder in due course. Ordi- 
narily, delivery of a negotiable instrument to the payee is 
_ essential to its validity but the statute referred to: provides 
that “where the instrument is in the hands of a holder in due 
course a valid delivery thereof by all parties prior to him so as 
to make them liable to him is conclusively presumed.” 

The fact that unpaid interest coupons are attached to a 
negotiable municipal bond at the time it is transferred for 
value will not in itself charge the purchaser with notice so 
as to prevent him from enforcing the bonds. This is a cir- 
cumstance, however, which may be taken into consideration, 
with all other circumstances, in determining the question of 
the purchaser’s good faith. ‘These points were decided in the 
case of City of New Port Richey (defendant) v. Fidelity & 
Deposit Co. of Maryland (plaintiff), United States Circuit 
Court of Appeals (Fifth Circuit), 105 Fed. Rep. (2d) 348. 

The facts in the case showed that on June 1, 1980, the City 
of New Port Richey, the defendant in the case, through its 
officials, signed and sealed twenty-six $1,000 bonds, payable 
to bearer, and having annexed thereto interest coupons due 
semi-annually. The bonds provided for their maturity in 
1950. They were placed in a lock box of the city in the vault 
of the city’s bank, from which they were stolen by robbers. 


a 
NOTE—For similar decisions see Banking Law Journal Digest (Fifth 

Edition) §§384, 635. 
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The bonds eventually came to the hands of a corporation 
which paid value for them and later discovered that the city 
refused to recognize the bonds because of the facts above 
recited. The corporation was insured under a policy issued 
by the plaintiff surety company. The surety company made 
good this loss and brought this action as subrogee against the 
city. Under the rule above stated, a decision in favor of the 
surety company was reversed and the case remanded for a 
new trial so that the question as to the effect of the attached 
interest coupons upon the rights of the plaintiff could be 
given proper consideration. ‘The following paragraphs are 
quoted from the court’s opinion: 


The appellant (City of New Port Richey) contends that section 
6776 so construed takes its property without due process of law 
contrary to the Fourteenth Amendment, U. S. C. A. Const., and the 
Declaration of Rights of the Florida Constitution (section 12), and 
invades the province of the judiciary in that an irrational conclusive 
presumption is created without a logical basis. Heiner v. Donnan, 
285 U.S. 312, 52 S. Ct. 358, 76 L. Ed. 772; Mobile, J. & K. C. R. Co. 
v. Turnipseed, 219 U. S. 35, 31 S. Ct. 136, 55 L. Ed. 78, 32 L. R. A, 
N. S., 226, Ann. Cas. 1912A, 463; Bailey v. Alabama, 219 U. S. 219, 
31S. Ct. 145, 55 L. Ed. 191; Manley v. Georgia, 279 U. S. 1, 49 S. Ct. 
215, 73 L. Ed. 575; Hawes v. Georgia, 258 U.S. 1, 42 S. Ct. 204, 66 
L. Ed. 431, are cited. We recognize that the legislature cannot make 
certain facts conclusive proof of another ultimate fact when there is 
no logical connection or probability in experience to connect them. 
But the real legislative intent may not be to make a rule of evidence, 
but a rule of substantive law, and if the legislature may constitution- 
ally do the latter, the form of words used will not defeat the intent. 
Statutes often say that certain acts “shall be deemed,” or “shall be 
held to be,” or “shall be conclusively presumed to be” something else 
which is enjoined or forbidden, when the real purpose and effect is to 
enjoin or forbid those acts, and not to stultify the courts into really 
“deeming” or “presuming” one thing to be another. We regard the 
language of section 6776 to be of this sort. Its meaning as a whole 
is that ordinarily a physical delivery of a negotiable instrument is 
required to put it in force, and that when it is found complete on its 
face in the hands of one not its maker it is to be regarded as delivered 
unless the contrary is shown, but that in the hands of a holder in due 
course no enquiry is to be made into delivery, but the right of the 
holder is to be held indefeasible by a want of delivery. This is a regu- 
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lation of the consequences of fully executing such a paper and by any 
means suffering it to come into the hands of a holder in due course, a 
regulation which a legislature may prospectively make. It is not 
capricious or arbitrary, but a reasonable fixing of the rights of the 
parties. Notwithstanding the form of words used, it is not a stulti- 
fication of the courts, but a direction to them to forbear enquiry into 
the fact of delivery when it appears the completed instrument has 
come to a holder in due course. 

The case then turns on whether a holder in due course is here 
involved. Fidelity and Deposit Company is not such, for it took the 
bonds after full knowledge of the defense to them. But it acquired 
the rights of any former holder in due course, for such rights are 
transmitted and not destroyed by a transfer after notice to a third 
party. Cromwell v. Sac County, 96 U. S. 51, 24 L. Ed. 681. The 
petition alleged Suwanee Life Ins. Co., Pierce-Biese Corporation, and 
F. M. Blount, Inc., each to be a holder in due course. The answer 
categorically denied each was such. On that issue it was stipulated 
as to each that it in October, 1935 (presumably in Florida), “in the 
ordinary course of business, without knowledge or notice of any ille- 
gality thereof or any infirmity in the title thereto, for value” bought 
the bonds. It was also stipulated that at each transfer all the coupons, 
ten on each bond being past due, were annexed to the bonds. The 
judge did not find as a fact that any purchaser was a holder in due 
course, but he found the above to be the facts, and concluded as a 
matter of law that the bonds and all coupons were valid and enforce- 
able. We think this did not follow as a matter of law. The statute, 
section 6811, declares: “A holder in due course is a holder who has 
taken the instrument under the following conditions: 1. That it is 
complete and regular upon its face; 2. That he became the holder 
of it before it was overdue, and without notice that it had been previ- 
ously dishonored, if such was the fact; 3. That he took it in good 
faith and for value; 4. That at the time it was negotiated to him he 
had no notice of any infirmity in the instrument or defect in the title 
of the person negotiating it.” Each bond and coupon was regular 
and complete on its face. The stipulation is that they were taken for 
value and without notice of infirmity in the instrument or defect in 
the title. But the stipulation does not admit they were taken in good 
faith, or that there was no notice of previous dishonor, and it is ad- 
mitted that coupons Nos. 1 to 10, inclusive, on each bond were over- 
due, the earliest by nearly five years. We are faced by the question, 
What effect in law or fact do these overdue coupons have? 

It has been said that unsevered coupons add nothing to a bond 
which itself promises to pay interest, and they may be disregarded. 
This is hardly true in the present case, for each coupon is in form a 
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complete promissory note payable to bearer, and the bond’s only prom- 
ise as to interest is to pay “upon the presentation and surrender of 
the annexed interest coupons as the same respectively mature.” The 
coupons are the promise to pay interest, and their non-surrender at 
maturity shows the interest has not been paid. The present plaintiff 
is claiming to own the overdue coupons just as he claims the principal 
bonds. He has a decree that all the coupons are valid in his hands. It 
seems to us as to the coupons which were overdue in October, 1935, 
when the first negotiation happened, no taker could be a holder in due 
course, and the City’s defense would in any case be good against them. 


The overdue coupons have also a bearing upon the negotiation of 
the bonds and immature coupons. They inform the taker that for 
some reason the City has, from the beginning and during nearly five 
years, never paid a dime of interest. On thirteen bonds $3,900 of 
interest was in default. We are pointed to no provision of the statute 
as to what effect on the negotiation of paper not due knowledge of 
default on related paper has. In Taylor v. Am. Natl. Bank, 63 Fla. 
631, 57 So. 678, Ann. Cas. 1914A, 309, a mortgage note provided 
that interest should be paid quarterly, and on failure the principal 
should become due. The court seems to have thought that knowledge 
of non-payment of interest would have prevented the indorsee from 
becoming a holder in due course, but as there was nothing about the 
paper to show the interest was in default, he was protected. The 
case is not helpful, because here the non-payment of interest was 
clearly apparent and the claim for the overdue interest was itself 
acquired, but the principal was not accelerated so as to become over- 
due. It is generally held that default in an instalment of principal 
known to the indorsee prevents his taking the paper as to unmatured 
instalments free from defenses. 8 Am. Jur., Bills and Notes, § 482. 
Some courts have thought that a known default in paying interest 
stands on a like basis, First National Bank v. Forsyth, 67 Minn. 257, 
69 N. W. 909, 64 Am. St. Rep. 415; Cowee v. Cornell, 75 N. Y. 91, 
31 Am. Rep. 428; Hart v. Stickney, 41 Wis. 630, 22 Am. Rep. 728. 
Others have thought it not significant. Merchants’ Nat. Bk. v. 
Smith, 110 S. C. 458, 96 S. E. 690, 11 A. L. R. 1274; Barbour v. 
Finke, 47 S, D. 644, 201 N. W. 711, 40 A. L. R. 829; Cooper v. Hock- 
ing Valley Bank, 21 Ind. App. 358, 50 N. E. 775, 69 Am. St. Rep. 
365. Still others have thought the known non-payment of interest, 
though not in law notice of dishonor, is a fact to be considered with 
all other circumstances on the question of the bona fides of the taking. 
Winter v. Nobs, 19 Idaho 18, 112 P. 525, Ann. Cas. 1912C, 302; 
Batson v. Peters, Mo. Sup., 89 S. W. 2d 46; Fidelity Trust Co. v. 
Whitehead, 165 N. C. 74, 80 S. E. 1065, Ann. Cas. 1915D, 200; 
McPherrin v. Tittle, 36 Okl. 510, 129 P. 721, 44 L. R. A., N. S., 395; 
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Georgia Granite R. Co. v. Miller, 144 Ga. 665, 668, 87 S. E. 897. See 
also 8 Am. Jur., Bills and Notes, § 484; 10 C, J. S., Bills and Notes, 
§ 312, page 798, and other cases cited. 


We take the view last stated as the true one. It seems to explain 
best the decisions of the Supreme Court which, notwithstanding Erie 
R. Co. v. Tompkins, 304 U. S. 64, 58 S. Ct. 817, 82 L. Ed. 1188, 114 
A. L. R. 1487, still have authority in this court. Thus in Cromwell v. 
Sac County, 96 U. S. 51, 57, 24 L, Ed. 681, there was attached to 
each bond when negotiated one interest coupon twenty days overdue, 
the seller stating that all other coupons had been paid and this one 
would be in a few days. There was no other circumstance indicating 
anything wrong, and the court held the evidence insufficient to subject 
the purchaser to the defense of a fraud in the issuance of the bonds, 
saying: “The non-payment of the instalment of interest represented 
by the coupons due at the commencement of the month in which the 
purchase was made by Clark was a slight circumstance, and, taken in 
connection with the fact that previous coupons had been paid, was 
entirely insufficient to excite suspicion even of any illegality or irreg- 
ularity in the issue of the bonds. ... The payment of previous in- 
stalments of interest would seem to suggest that only causes of a tem- 
porary nature had prevented their continued payment. If no instal- 
ments had been paid, and several were past due, there might have 
been greater reason for hesitation on the part of the purchaser to take 
the paper, and suspicions might have been excited that something was 
wrong in issuing it. All that we now decide is, that the simple fact 
that an instalment of interest is overdue and unpaid, disconnected 
from other facts, is not sufficient to affect the position of one taking 
the bonds and subsequent coupons before their maturity for value as 
a bona fide purchaser.” In Parsons v. Jackson, 99 U. S, 434, 440, 25 
L, Ed. 457, the bonds involved were, like those before us, never issued, 
but were stolen in a raid during the war between the States, and 
when negotiated had attached several years of unpaid coupons, and 
the bonds were bought at from 10 to 15 cents on the dollar, but with- 
out knowledge that they had not been issued by the maker. There 
was also a question of the completeness of the bonds, in that the place 
of payment had not been fully designated, but the decision was put 
on the circumstances being enough to negative bona fides. The court 
said: “The question, is whether the fact that the past-due coupons 
were still attached, and that no place of payment was indorsed . . . was 
sufficient to put the appellant upon inquiry as to their validity, and 
as to the bona fides of their issue;—these marks of suspicion being 
supplemented by the further fact, that the bonds were offered for a 
very small consideration. Our opinion is, that the appellants had 
abundant cause to question the integrity of these bonds, that they 
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were affected with notice of their invalidity, and cannot be allowed to. 
sustain the position of bona fide holders without notice. The presence. 
of the past-due and unpaid coupons was itself an evidence of dishonor, 
sufficient to put the purchasers on inquiry. The imperfection as to 
the place of payment is another strong evidence of want of genuine- 
ness... . These facts, taken in connection with the price at which the 
bonds were offered, were abundantly sufficient to affect the purchasers. 
with notice of any invalidity in their issue.” 'There were two overdue 
unpaid coupons, and this was held not to defeat good faith in Indiana 
& Ill. Cent. R. Co. v. Sprague, 103 U. S. 756, 26 L. Ed. 554. In 
Morgan v. United States, 113 U. S. 476, 5 S. Ct. 588, 28 L. Ed. 1044,. 
the bonds in controversy were stolen October 27, 1878, and were bought 
in London of reputable persons for full par and accrued interest dur- 
ing 1879. The bonds were not due, but had been “called,” and they 
seem to have had still attached the interest coupon due January 1,, 
1879. The purchasers were held to have good title, the “call” not 
having the effect of making the bonds dishonored or overdue paper; 
and the single overdue coupon was also held not to defeat the pur- 
chasers, citing Cromwell v. County of Sac, supra. 

We therefore hold that while overdue interest coupons do not as. 
a matter of law defeat the claim of holder in due course of an unma- 
tured bond, that bona fides in taking it is open to question as a matter 
of fact and that all the circumstances of the purchase, including the 
number of past due interest coupons, the price paid for the bond, 
and the reliability of the seller, are to be considered in determining 
the question. That fact question has not been determined in this case. 
The facts stipulated do not seem to include all that are material. The: 
parties may desire to amend the stipulation, or to withdraw it and 
make proof. The judgment is set aside and a new trial awarded, to 
be in accordance with the opinions herein expressed. 












Notice of Acceptance Necessary to Make: 
Guaranty Binding 


In a recent decision, the defendant signed a guaranty of 
the repayment of loans made to a borrower by the defendant 
bank. The guaranty was signed in California and was deliv- 
ered to the bank in Oregon, where the loans covered by the 
guaranty were made. It was held that the rights of the par- 
ties should be determined by the laws of Oregon. Under the: 


NOTE—For similar decisions see Banking Law Journal Digest (Fifth 
Edition) §614. 
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laws of that state, a guaranty is not binding on a person sign- 
ing it unless the person, in whose favor it is given (the lending 
bank in this instance), gives notice of acceptance to the guar- 
antor. In the absence of such notice, the guaranty cannot 
be enforced. There is an exception to the effect that no notice 
of acceptance is required where the guaranty is given at 
the request of the bank. It was further held that a provision 
in the guaranty that “the undersigned hereby waives protest, 
demand, notice of nonpayment, and any and all notices of 
every kind, and consents to all renewals, forbearance, and exten- 
sions of time,” did not operate to waive notice of acceptance. 
Such a provision relates to matters growing out of the bank’s 
dealings with the principal debtor. “At best,” said the court, 
“the clause is ambiguous. Being so, it must be construed 
against the bank which prepared it.” Ladd & Bush v. Hayes, 
United States Circuit Court of Appeals (Ninth Circuit), 105 
Fed. Rep. (2d) 292. 

In this case the plaintiff bank, Ladd & Bush, loaned money 
to one Herrold on the latter’s notes and in reliance on a guar- 
anty signed by the defendant Hayes. It appeared that 
Herrold, the debtor, went to the bank and secured a printed 
form of guaranty. He had this guaranty signed by the de- 
fendant Hayes and returned it to the bank. There was no 
communication between the bank and Hayes with respect to 
the transaction. The bank subsequently made loans to 
Herrold and, when they were not repaid, brought action 
against Hayes on the guaranty to recover the sum of 
$19,861.64. Because the bank had neglected to give Hayes 
notice of acceptance of the guaranty, it was held that the bank 
could not recover. 

The guaranty on which the action was brought read as 
follows: 

“Guaranty of Indebtedness. In consideration of One Dollar and 
of present and future loans and extensions of credit to L. O. Herrold, 
hereinafter referred to as the ‘Debtor,’ by Ladd & Bush, bankers of 
Salem, Ore., hereinafter referred to as the ‘Bank,’ the undersigned 
hereby guarantees unto the Bank, its successors and assigns, the 
prompt payment of all moneys which may be due or owing now or at 
any time hereafter to the Bank from the Debtor, not exceeding, how- 
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ever, the total sum of Thirty-five Thousand Dollars. This guaranty 
shall be a continuing guaranty to the extent of said sum, 

“The undersigned further agrees that the Bank may make, alter, 
and renew such contracts with the Debtor as may be agreed upon 
between it and the Debtor and may deal with the Debtor as it may 
elect without diminishing, or discharging the liability of the under- 
signed; that no payment made by or on behalf of the undersigned to 
the Bank shall discharge or diminish the continuing liability of the 
undersigned, unless such payment shall be accompanied by written 
notice to the Bank that it is made for the purpose of liquidating such 
liability; that the Bank may liquidate any securities which it may 
hold, and apply the proceeds as it may elect, but may at its option 
proceed directly against the undersigned at once upon the default of 
the Debtor and before first proceeding against the Debtor or liquidat- 
ing any securities held by it. The amount realized from any securi- 
ties or from any compositions, dividends, or payments made by or on 
behalf of the Debtor shall not discharge or diminish the liability of 
the undersigned, except as it may discharge the entire debt or reduce 
it below the amount of this guaranty. 

“The undersigned hereby waives protest, demand, notice of non- 
payment, and any and all notices of every kind, and consents to any 
and all renewals, forbearance, and extensions of time. This guaranty 
shall cover any indebtedness or liability of the Debtor to the Bank, 
whether primary or secondary, direct or indirect. Any account 
stated or settled by or between the Debtor and the Bank, shall be 
conclusive upon the undersigned. This guaranty shall continue in 
force and effect until terminated by notice in writing received by the 
Bank; Provided, however, that such termination shall not affect 
indebtedness incurred by the Debtor prior to the receipt by the Bank 
of notice of termination. In the event that this guaranty is signed 
by more than one person, the obligations of the signers shall be joint 
and several. 

“Dated at Salem, Oregon, April 14, 1930. 
“T Seal] (signed) J. O. Hayes.” 


In holding that the plaintiff bank was not entitled to 
recover on the guaranty, the court wrote, in part, as follows: 


Appellee (defendant Hayes, the guarantor) testified that the first 
notification he had concerning the acceptance of the guaranty was in 
June or July of 1932, at which time he called at the bank on other 
business and was asked “How about the guaranty?” Appellee imme- 
diately denied liability under it, asserting that it was to become effec- 
tive only upon Herrold’s getting a certain road contract which he 
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never obtained. There were further negotiations between the parties, 
not material to the issue here, but appellee at no time admitted liability. 

The contract, while signed by appellee in California, was delivered 
to the bank in Oregon, and there the loans allegedly guaranteed were 
made. The Oregon law clearly governs the point which we have indi- 
cated is decisive of the case. As to this the parties themselves are in 
agreement. 

The question whether notice of acceptance is necessary in contracts 
of guaranty has induced much confusion in the cases.1 A study of 
the Oregon authorities convinces us that, under facts comparable 
with those in the case at bar, the law of that state requires notice of 
acceptance as a necessary incident to the formation of the contract. 
Rothchild Bros. v. Lomax, 1915, 75 Or. 395, 146 P. 479; Balfour, 
Guthrie & Co. v. Knight, 1917, 86 Or. 165, 167 P. 484; Marshall-Wells 
Co. v. Tenney, 1926, 118 Or. 373, 244 P. 84, 45 A. L. R. 1882; Van- 
couver Nat. Bank v. McCredie, 1931, 135 Or. 227, 295 P. 452; Public 
Fire Ins. Co. v. Weatherly, 1934, 148 Or. 407, 36 P. 2d 989. The 
Oregon rule stems from the holdings of the Supreme Court of the 
United States in Davis v. Wells, Fargo & Co., 104 U. S. 159, 26 L. Ed. 
686, and Davis Sewing Machine Co. v. Richards, 115 U. S, 524, 6 
S. Ct. 178, 29 L. Ed. 480.2 See particularly Rothchild Bros. v. 
Lomax, supra, and Vancouver Nat. Bank v. McCredie, supra. 

Appellant (the bank) contends that the Oregon rule was changed 
by Marshall-Wells Co. v. Tenney, supra. A suggestion to that 
effect appears in an article in the Oregon Law Review, written in 1930.° 
But a careful study of the Tenney case discloses that it is clearly dis- 
tinguishable on its facts both from the case here and from the other 
Oregon decisions above cited which precede or follow it. In the opin- 
ion in the Tenney case the earlier Oregon decisions are not referred 
to or cited, and the Tenney case in turn is neither cited nor referred 
to in the later decisions in Vancouver Nat. Bank v. McCredie, supra, 
and Public Fire Ins. Co. v. Weatherly, supra. 


1The confusion, according to Prof. Williston, has resulted in large measure from 

the failure to recognize that such contracts may be, and usually are, of a unilateral 

nature. “This misconception,” says Williston, “lies at the bottom of the widely 

followed but specious distinction between a promise to guarantee future advances 

as an ‘absolute guaranty’ requiring no notice of acceptance and the ‘mere offer’ 

~_e with the necessity for such notice.” 1 Williston on Contracts, Rev. 
+ p. 198, 

But even in the case of unilateral contracts of guaranty, notice of acceptance 
(ie., of the performance of the act) may be required under certain circumstances, 
as for example, where the offeror has no adequate means of ascertaining with rea- 
sonable promptness and certainty that the offeree has performed. See Restatement 
of the Law of Contracts, § 56. 

For an early criticism of the rule, see Wilcox v. Draper, 12 Neb. 138, 10 N. W. 
579, 41 Am. Rep. 763. 

3Howard, “Restatement of the Law of Contracts with Oregon Notes,” 9 Oregon 
Law Review 444, 451. 
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In Vancouver Nat. Bank v. McCredie, supra, suit was brought 
by the plaintiff bank against six defendants to recover on a guaranty 
contract which they had signed as co-guarantors. The guaranty 
stated that in consideration of loans to be made to a certain lumber 
company, the obligors guaranteed payment of the lumber company’s 
notes in a sum not to exceed $15,000. It was found by the trial court 
that the plaintiff bank “accepted said guaranty to the amount of 
$10,000 and agreed to loan such amount upon the same together with 
such additional security as it might obtain.” Thereafter the bank 
advanced the sum stated. Although granting judgment for the plain- 
tiff the trial court dismissed the cause as to two of the defendants 
who had not been notified of the acceptance of the guaranty. On 
appeal the Supreme Court affirmed the dismissal as to the two defend- 
ants, saying “it will also be observed that neither Hugh nor W. H. 
McCredie had any information of the acceptance of the offer. It is 
agreed that they executed the instrument as volunteers without being 
paid any consideration whatever, and that the instrument was not a 
requested guaranty. It follows from our holdings in Balfour, 
Guthrie & Co. v. Knight . . . and Rothchild Bros. v. Lomax . . . that 
a notice of acceptance was necessary before a contract of guaranty. 
was effected which bound Hugh and W. H. McCredie.” [135 Or. 
227, 295 P. 453.] 

Appellant bank further contends that the present case falls within 
an exception to the rule requiring notice, in that the guaranty was 
requested by the bank. The trial court found that no request was 
made by the bank for the giving of the guaranty, and this finding is 
supported by the evidence. The record shows that, although Herrold 
procured the form of the contract from the bank, he was not an agent 
of the bank in securing the signature of appellee, but was acting on 
his own initiative. There is no evidence of any communication be- 
tween the bank and appellee with respect to the signing of the guar- 
anty. No agent of the bank was present when it was signed. Under 
similar circumstances the Oregon court has held that there was no 
such request as would excuse the giving of notice. See Balfour, 
Guthrie & Co. v. Knight, supra. 

In Balfour, Guthrie & Co. v. Knight, supra, there was involved 
an action upon the following guaranty: “I guarantee payment of 
all indebtedness which shall be incurred by G. R. Knight . . . in your 
favor for merchandise purchased by him from you at any time or 
times within nine months from the date thereof, provided, however, my 
liability shall not exceed the sum of twenty-five hundred dollars. 
[signed] R. B. Knight.” In that suit it appears that plaintiff’s credit 
man had a conversation with G. R. Knight, the principal debtor, in 
which the latter was asked to furnish a guaranty for future credit. 
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The debtor was also told that the name of R. B. Knight, the defend- 
ant and father of the debtor, would, among others, be acceptable. 
The credit man returned to his own office and prepared the contract, 
which was then sent to the debtor by messenger.: The debtor, in 
turn, took the guaranty to his father and asked him to sign it. After 
a day or two defendant signed the instrument and returned it to his 
son, who delivered it to the plaintiffs. Nonsuit was granted on the 
ground that there was no proof of notice to the guarantor of accept- 
ance of the guaranty. In sustaining this action the Supreme Court 
said that “the case therefore falls within the rule announced in Roth- 
child Bros. v. Lomax . . . in which is followed the doctrine announced 
in Davis Sewing Machine Co. v. Richards, 115 U. S. 524, 527, 6 S. Ct. 
178, 175, 29 L. Ed. 480.” Proceeding, the court rejected the argu- 
ment that the instrument sued on was an absolute guaranty assuming 
an obligation in present words and, as such, requiring no notice of 
acceptance. 

In the situation before us we think a request is not to be implied 
from the previous dealings between the bank and appellee. Although 
the bank had previously accepted guaranties signed by appellee, there 
is no evidence that upon such occasions it had failed to give notice 
of acceptance. 

The further contention is made by appellant that the contract 
itself expressly waives notice of acceptance. The provision that “the 
undersigned hereby waives protest, demand, notice of nonpayment, 
and any and all notices of every kind, and consents to all renewals, 
forbearance, and extensions of time,” is claimed to amount to an 
express waiver. With this we are unable to agree. The provision 
relates to matters growing out of the bank’s dealings with the prin- 
cipal debtor—matters arising after the guaranty contract has been 
accepted. At best the clause is ambiguous. Being so, it must be con- 
strued against the bank which prepared it. 


Collection of Government Check on Forged 
Indorsement 


Where a check is delivered through the mail by mistake 
to a person having the same name as the payee and is wrong- 
fully indorsed and collected by such person, a bank which acts 
as agent in collecting the check will be liable to the drawee for 
the amount, the reason being that the indorsement is a forgery 


NOTE—For similar decisions see Banking Law Journal Digest (Fifth 
Edition) §570. 
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and a drawee is entitled to recover money which it has paid on 
a check bearing a forged indorsement. But, where the drawee 
delays giving notice to the collecting bank for three and one- 
half years after learning of the forgery, such delay will relieve 
the collecting bank from liability. This was decided by the 
United States District Court (S. D. New York) in the case 
of United States v. National City Bank of New York, 28 
Fed. Supp. 144. 

It appeared in this case that, in June, 1925, the Veterans’ 
Administration mailed an adjusted service certificate in the 
face amount of $996 to veteran John Brown (colored) of 
Wake Forest, N. C., in response to an application filed by the 
veteran. The post office delivered the certificate to another 
John Brown (also colored) who resided near Wake Forest, 
but who was not a veteran and who had no right to the certifi- 
cate. In March, 1980, “non-veteran” Brown applied for a 
loan on the certificate, using the form of a “Veteran’s Note” 
provided for that purpose by the Veterans’ Administration, 
the loan applicant being identified and the application authen- 
ticated by a local American Legion Post official. The govern- 
ment forwarded a check for $152, drawn on the Treasurer of 
the United States to the order of “John Brown,” which check 
was duly received by non-veteran Brown. The check was 
indorsed by non-veteran Brown and forwarded for collection 
by a bank in Roxboro, N. C., to a bank at Durham, N. C., by 
which bank it was sent to the defendant, National City Bank 
of New York. The latter bank presented the check for pay- 
ment through the New York Clearing House and the pro- 
ceeds were eventually paid over to non-veteran Brown. In 
April, 1981, the real veteran Brown again applied for an 
adjusted service certificate and, thereupon, the facts above 
recited came to light. In November, 1985, more than three 
and one-half years after learning the facts, the government 
made a demand on the defendant bank for reimbursement of 
the amount of the check, to wit, $152, informing the bank as 
to the irregularity in connection with the indorsement, collec- 
tion and payment of the check, and contending that the de- 
fendant was liable because the check had been paid on a forged 
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indorsement. In the meantime, the two banks, other than the 
defendant, through which the collection had been made, closed 
and, at the time of the government’s demand on the defendant 
bank, their affairs had been wound up and their assets dis- 
tributed. In other words, if the defendant were held liable to 
the United States, it would be deprived, by the government’s 
delay in giving it notice, of the recourse which it would other- 
wise have against the two prior collecting banks. 

The defendant contended that if the indorsement of the 
real payee’s name by the non-veteran Brown should be re- 
garded as a forgery so as to render the defendant liable, the 
government’s delay in giving it notice relieved it from that 
liability. The court held that the indorsement was a forgery 
and that the government’s long delay, after ascertaining the 
facts, in giving notice thereof to the defendant, discharged the 
latter from all responsibility. The following paragraphs, 
dealing with the question of forgery, are quoted from the court’s 
opinion: 


The government contends that the defendant bank is liable on 
the check, because of its guarantee of the prior endorsements, the 
first of which (non-veteran Brown’s) was a forgery. The defendant 
bank seeks to avoid liability by asserting (1) that the payee’s endorse- 
ment on the check was not a forgery and (2) that even if it were, the 
plaintiff cannot succeed because (a) of its own negligence which set 
in motion the machinery resulting in the loss and (b) because the 
government has lost its remedy by its laches and delay in failing 
promptly to notify the defendant that said check had been received 
and cashed by a person other than the person entitled thereto, with 
the direct result that defendant has lost all chance of reimbursement 
from prior endorsers on said check. 

The first question to be answered therefore is this: Was the 
endorsement of the name “John Brown,” upon the check in question, 
a forgery? If it was not, obviously the plaintiff cannot succeed for 
the forgery is the sole basis of its claim. If the endorsement was a 
forgery then negligence and laches are proper subjects of inquiry. 

In support of an affirmative answer to the first question the gov- 
ernment maintains (1) that neither the intended payee nor his author- 
ized agent endorsed the check in question and since the government 
intended veteran John Brown and no other, to be the payee of the 
check, only he could legally endorse and negotiate it, and (2) if an- 
other, not the intended payee, obtained possession of said check, he 
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could not without the consent and approval of the true payee negoti- 
ate the check, so as to confer legal title thereto upon another. The 
defendant, however, contends that there was no forgery here because 
the plaintiff drew its check payable to the order of “John Brown” 
and delivered it to a person by the name of John Brown, who caused 
it to be endorsed and who received the proceeds. Defendant takes 
the position that it should not be bound by the plaintiff’s undisclosed 
intent and that under the peculiar circumstances of the case and on 
its facts there could be no forgery. 

The authorities in this state do not support the defendant’s view 
on the issue of forgery. A similar situation was presented to the 
Court of Appeals of this State as early as 1858 and the court then 
held that it was forgery for a person not the payee of a bill of ex- 
change but bearing the same name to endorse and transfer it. Graves 
v. American Exchange Bank, 17 N. Y. 205. This case was cited with 
approval by the same court in 1937 in Cohen v. Lincoln Savings 
Bank, 275 N. Y. 399, at page 405, 10 N. E. 2d 457, at page 460, 112 
A. L. R. 424, wherein the Court of Appeals said: “The rule that the 
payee of the check is the particular person who was intended by the 
drawer to be the payee can hardly be questioned. The name by which 
he is designated is merely the tag by which the intended person may be 
identified. A person, though bearing that name, if not the person 
intended, has no title to the check and cannot indorse or transfer title 
to it. Graves v. American Exchange Bank, 17 N. Y. 205.” 

Nor can the stipulated fact that non-veteran Brown received the 
proceeds of said check, and caused said check to be endorsed as afore- 
said without fraudulent intent, and in the belief that he was a veteran 
and entitled to the benefits of the World War Adjusted Compensation 
Act, and in the belief that he was the payee named in said check, 
change the result herein. The Court of Appeals in Graves v, Ameri- 
can Exchange Bank, supra, said at page 208: “In this case if the 
indorsement of the payee’s name was not technically a forgery it was 
at all events spurious and false, and therefore equally inoperative to 
change the title. The point appears to have been expressly deter- 
mined in Mead v. Young (4 Term R., 28).” 

In the Graves case a person of the same name as the payee 
“wrongfully took” the draft “from the post office.” In deciding 
whether or not a forgery has been committed the intention of the 
drawer and not the state of mind of the payee is the controlling and 
determining factor. In this connection the Court of Appeals in 
Halsey v. Bank of New York & Trust Co., 270 N. Y. 134, at pages 
138 and 139, 200 N. E. 671, at page 673, wrote: “In determining 
whether there was a forgery, the true test is whether or not the in- 
dorsement of the name of the payee was made by the person who was 
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intended by the drawer to be the payee. If such person indorsed, there 
is no forgery. McKeehan, Negotiable Instruments Law, 41 Am. Law 
Reg. (N. S.) 437, 499, 561; Brannan, Negotiable Instruments Law 
(2d Ed.) [pp.] 220, 248.” 

It seems to me that the drawer’s intended payee of the check of 
$152 was the veteran John Brown who was the rightful owner of the 
adjusted service certificate that was pledged as collateral security for 
the loan of $152.00 made by the Veterans Bureau. Cohen v. Lincoln 
Savings Bank, 275 N. Y. 399, 407, 10 N. E. 2d 457, 112 A. L. R. 424. 
The named payee of the check was already known to the drawer as one 
who had served in its armed forces during the world war and as the 
person to whom the adjusted compensation certificate, pledged as collat- 
eral for the loan, had been forwarded pursuant to the Act. His veteran’s 
number and the purpose of the check appeared on the face of the check. 
The drawer before making the loan, the proceeds of which are repre- 
sented by the $152 check, took the precaution to have the applicant 
fill out and send in a departmental form of note on which his identity 
was vouched for by a representative of a veteran’s organization, the 
American Legion; and the drawer required as security, a pledge of the 
original adjusted compensation certificate that it had itself issued. 


With regard to the effect on the defendant’s liability of the 


government’s delay in giving notice to the defendant, the 
court said: 


But there is a further question to be decided, as to the effect of the 
government’s delay in giving notice of the forgery to the defendant. 
It is contended by defendant that through the government’s delay in 
giving notice of the forgery the defendant lost its right of recourse 
against the Roxboro bank and Durham bank and that the facts of 
this case clearly establish that but for the government’s delay in giv- 
ing notice of the forgery the defendant could have recouped its loss 
from these banks on their guarantees of non-veteran Brown’s endorse- 
ment. This is the substance of a special defense pleaded in the answer 
to the complaint herein. In urging this point the defendant calls 
the court’s attention particularly to the following facts already re- 
ferred to: In April, 1931, veteran Brown applied a second time to 
the Veterans Administration for an Adjusted Service Compensation 
Certificate and on November 8, 1931, delivered to the government his 
affidavit stating that he had not received the certificate, nor applied 
for any loan thereon. On April 14, 1932, plaintiff’s operative reported 
to plaintiff all the facts concerning the check involved in this suit. 
Over three and a half years thereafter, on November 18, 1935, the 
government for the first time notified the defendant of the claimed 
irregularity in the check and demanded reimbursement from the de- 
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fendant of the face amount thereof. At that time both the First 
National Bank of Roxboro, North Carolina, and the First National 
Bank of Durham, North Carolina, were insolvent and had no funds 
with which to pay the check. Up to September 13, 1932, the First 
National Bank of Durham, North Carolina, maintained an account 
with the defendant in which the credit balance at all times exceeded 
the face amount of the check in question and on said date defendant 
sent its check to that bank for $2,360.28, concluding that bank’s rela- 
tionship with the defendant. On the basis of these facts the defend- 
ant urges plaintiffs laches (delay) as a bar to the claim—contending 
that plaintiff's unreasonable and inexcusable delay resulted in preju- 
dice and injury to the defendant and precludes the plaintiff from set- 
ting up the forgery. The government seeks to meet this charge by 
invoking the principle that laches is not imputable to the United 
States. 

While it is true that “laches is not imputable to the government, 
in its character as sovereign, by those subject to its dominion,” it is 
equally true that “if it comes down from its position of sovereignty, 
and enters the domain of commerce, it submits itself to the same laws 
that govern individuals there.” Cooke et al. v. United States, 91 
U. S. 389, 398, 23 L. Ed, 237. The government in this case has 
become a party to commercial paper. As such it has abandoned its 
character of sovereign and has submitted itself to all the responsi- 
bilities of a private individual in like position. The government is not 
asserting a right which is vested in it as a sovereign government. It 
is asserting a claim which any private citizen as maker of a check 
might assert under similar circumstances. It therefore loses that 
immunity which the sovereign might otherwise possess and “does busi- 
ness on business terms,” as was said by the United States Supreme 
Court in United States v. National Exchange Bank of Baltimore, 
270 U. S. 527, at page 534, 46 S. Ct. 388, at page 389, 70 L. Ed. 717. 
“As against the United States, the rights of the holder of its checks 
drawn upon the Treasurer are the same as those accorded by com- 
mercial practice to the checks of private individuals.” United States 
v. Guaranty Trust Co., 293 U. S. 340, at page 350, 55 S. Ct. 221, at 
page 226, 79 L. Ed. 415, 95 A. L. R. 651. 


While the delay in bringing notice of the forgery to the defendant 
bank was not as long in the instant case as it was in United States v. 
Clinton National Bank, C. C., 28 F. 357, 358, the facts are very 
similar. In the last mentioned case the court said: “Do the facts 
stated constitute a defense? That no mere statute of limitations will 
bar a claim for money due the government is settled. United States 
v. Thompson, 98 U. S. 486 [25 L. Ed. 194]. But the defendant con- 
tends that the government, dealing in commercial paper, is subject to 
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the same rules and obligations that control individuals in like trans- 
actions, and that, as between individuals, ‘it is undoubtedly necessary 
that the maker, acceptor, or other party who demands restitution of 
money paid under a forged indorsement, or under a forged signature 
of the drawer of a bill, should make the demand without unnecessary 
delay.’ 2 Daniel, Neg. Inst. § 1371. The first of these two propo- 
sitions was decided in Cooke v. United States, 91 U. S. 389 [23 L. Ed. 
237]. See, also, United States v. [Central] National Bank [D. C.], 
6 F. 134. 

The second seems to be sustained by the common voice of the 
authorities. See, in addition to 2 Daniel, Neg. Inst. cited supra, 2 
Pars. Notes & Bills, 598, and cases cited in notes to text of both 
authors. The principal cases cited by counsel for the government are 
those in which the liability of the defendant, being absolute, fixed, and 
constant, the question has been one purely of the statute of limita- 
tions, while in the case at bar the right of recovery is conditioned on 
promptness in giving notice. The distinction between the two is 
obvious.” 

The government leans heavily upon United States v. National 
Exchange Bank of Providence, 214 U. S. 302, 29 S. Ct. 665, 53 L. 
Ed. 1006, 16 Ann. Cas. 1184, wherein the government recovered 
against a bank on pension checks, the proceeds of which were received 
by the bank, where the names of the payees had been forged, the court 
holding that the right to recover was not conditioned upon either 
demand or the giving of notice of the forgery. Counsel for the gov- 
ernment in urging this case in support of its position on the question of 
laches has lost sight of the fact that while the mere right of action is not 
affected by delay in demand or notice, a defendant otherwise liable be- 
cause of money obtained upon a forged instrument may defend upon the 
ground that delay in notice or demand after discovery of the forgery 
has worked an injury to him. 

In Ladd & Tilton Bank v. United States, 30 F. 2d 334, the Circuit 
Court of Appeals for the Ninth Circuit held that when the govern- 
ment, after discovering forgery of endorsements on victory notes for 
which it had theretofore exchanged coupon bonds, failed to notify 
the bank, effecting the exchange, of such forgeries for a period of 
approximately nineteen months, resulting in injury to the bank by 
reason of the insolvency and liquidation of another bank from which 
it had received the notes, the government’s failure to give timely 
notice of the forgery constituted a defense. 

In that case the court refers at great length to United States v. 
National Exchange Bank, supra, and explains the limited effect of 
that case. United States v. National Exchange Bank, supra, is not 
controlling on the facts of the case at bar. Here we have a clear 
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showing that the government not only delayed unreasonably in bring- 
ing notice of the forgery to the defendant’s attention, but we have an 
equally clear showing that such delay resulted in defendant’s loss of 
recourse and indemnity. As was said in Ladd & Tilton Bank v. United 
States, supra, at page 337: “The decision of the Supreme Court in 
the National Exchange Bank Case, if it does not expressly approve 
the rule that in a case of implied warranty failure to give notice 
where there is a resultant injury is a defense to the action, by infer- 
ence at least would seem to have approved such rule.” 

In United States v. First National Bank & Trust Co. of Oklahoma 
City et al. reported in D. C., 17 F. Supp. 611, 613, the United States 
District Court for the Western District of Oklahoma had occasion 
to pass upon a state of facts somewhat similar to those in the case 
at bar. In finding for the defendant that court based its conclusion 
primarily upon the fact that the government “set in motion the 
machinery which resulted in the loss” but added as a further reason for 
the result reached that “notice should have been given without unnec- 
essary delay after discovery of the fraud, to enable the bank to pur- 
sue any remedy it might have against the forger or indorsers.” The 
delay in that case was approximately thirteen months. Here the 
delay was at least three and a half years. 

I am of the opinion that the government, on the facts of this case, 
is subject to the defense of laches and that such defense is a complete 
bar to the government’s claim. 









































































Liability of Bank as Conservator and Executor 
A bank, acting as executor or conservator of an estate, 
which pays debts of an insolvent corporation, in which the 
decedent or incompetent person held a large stock interest, but 
for which his estate was not legally liable, or which loans 
money of the estate to such corporation, will be surcharged 
with the amounts so paid out. An executor will also be held 
liable for amounts paid to claimants against the estate where 
no formal proof of claim has been filed within the time fixed 
by statute. Liability of this character was imposed by the 
Appellate Court of Illinois in the case of In re Nonnast’s 
Estate, 21 N. E. Rep. (2d) 796. 
The court pointed out that a bank, which accepts appoint- 












































NOTE—For similar decisions see Banking Law Journal Digest (Fifth 
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ments as conservator, executor, trustee, etc., is thereby “placed 
in a fiduciary relationship and should observe, or should be 
compelled to observe, the law which governs the high duty 
which it has agreed to perform.” On this point the court quotes 
the following statement by the late Judge Cardozo, when Chief 
Justice of the New York Court of Appeals, in the case of 
Mienhard v. Salmon, 249 N. -Y. 458, 164 N. E., Rep. 145: 

Many forms of conduct permissible in a workaday world for those 
acting at arm’s length, are forbidden to those bound by fiduciary ties. 
A trustee is held to something stricter than the morals of the market 
place. Not honesty alone, but the punctilio of an honor the most 
sensitive, is then the standard of behavior. As to this there has devel- 
oped a tradition that is unbending and inveterate. Uncompromising 
rigidity has been the attitude of courts of equity when petitioned to 
undermine the rule of undivided loyalty by the “disintegrating erosion” 
of particular exceptions. Wendt v. Fischer, 243 N. Y. 439, 444, 154 
803. Only thus has the level of conduct for fiduciaries been kept at a 
level higher than that trodden by the crowd. It will not consciously 
be lowered by any judgment of this court. 

The facts in the Illinois case showed that one Louis F. 
Nonnast suffered a paralytic stroke in April, 1930, and a trust 
company was appointed conservator of his estate. Nonnast 
died on May 17th, 1980, and the trust company became the 
executor of his will. At the time of his death Nonnast was the 
owner of all but a few shares of a corporation, Louis F. 
Nonnast Co., Inc., engaged in the manufacture and sale of 
furniture. 

This company had been losing money steadily for many 
years and an audit of its books as of March 15, 1980, showed 
an accrued deficit of $265,914.40. The audit also showed that 
Nonnast left a net estate amounting to $858,512.71. 

On March 15, 1930, the Nonnast Company was indebted 
to Nonnast in a total amount of $282,948.81. This indebted- 
ness had resulted from the efforts of Nonnast to keep the 
Nonnast company going; he had advanced money from time 
to time as the affairs of the company had demanded it. Part 
of the indebtedness was represented by notes, the earliest one 
being dated January 30, 1926, and part by open account. 
After Nonnast’s death the trust company called a meeting 
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of the parties interested in the estate and, at this meeting, it 
was decided to liquidate the Nonnast company. For some 
reason, however, this plan was not carried out. Instead, the 
trust company started to advance moneys of the estate to the 
company in an effort to keep it a going concern. The total 
amount advanced in this manner was $26,500. In spite of 
this financial aid the furniture company subsequently went into 
bankruptcy. The trust company was surcharged with the 
amount thus advanced. The rule here is that an executor has 
no power, unless authorized by the court or by a provision in 
the will, to carry on a trade or business left by the decedent. 
All the more so is it beyond an executor’s powers to use money 
belonging to the estate in carrying on a business belonging, 
not to the decedent, but to a corporation in which the decedent 
had been a stockholder. 

The executor was also surcharged with sums which it had 
paid out for the purpose of having an audit made of the furni- 
ture company’s books, for the salary of a person put in charge 
of the company as manager, for a fee for appraising the 
machinery of the company and for personal property taxes 
assessed against the company. These disbursements were in 
no way made for debts of the decedent. The trust company 
was further surcharged with amounts which it paid out for 
installing electrical equipment in the furniture company’s 
plant. The trust company was also surcharged with attorney’s 
fees which it had paid where there was nothing in the record 
indicating the nature of the services or the time spent in ren- 
dering them. The trust company was further surcharged with 
amounts which it had paid to itself as fees where it appeared 
that it had not complied with the statutory requirement as to 
filing its claim for such fees and, furthermore, the company 
was held liable for costs of the action because its “neglectful 
actions had caused the loss to the estate.” 

The total amount of the items which the objectors sought 
to have charged against the trust company was approximately 
$119,000. It does not appear in the opinion just what sum 
was charged against the trust company. The court, however, 
lists items amounting to nearly $50,000. 
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INDORSER OF TRADE ACCEPTANCE DIS- 
CHARGED BY FAILURE TO GIVE NOTICE 
OF DISHONOR 


Legal Discount Corporation v. Martin Hardware Co., Supreme Court of 
Washington, 91 Pac. Rep. (2d) 1010 











The holder of a trade acceptance cannot recover in an action 
against the drawer without showing that the instrument was pre- 
sented to the acceptor at maturity for payment, that payment was 
refused and that notice of dishonor was duly given to the drawer in 
compliance with the provisions of the Negotiable Instruments Law. 
Where the seller of goods draws a trade acceptance on the buyer, 
which is accepted by the buyer, it cannot be said that the instrument 
is accepted for the seller’s accommodation so as to excuse the giving 
of notice of dishonor. The instrument is accepted by the buyer to 
pay for the goods which he has purchased from the seller and is based 
on a valid consideration. 

In this case the defendant hardware company sold materia! to a 
building company and drew four trade acceptances on the building 
company to cover the purchase price. The acceptances matured on 
different dates in February, 1932, and were payable to the order of 
the hardware company at the Olympia National Bank. They were 
accepted by the building company. The hardware company indorsed 
them and discounted them at the bank. In January, 1932, the bank 
was closed by the Comptroller of the Currency and the acceptances 
eventually came to the hands of the plaintiff discount corporation. 
In 1938 the latter brought this action, as a transferee of a holder in 
due course, against the defendant hardware company. It appeared 
that the acceptances were never presented to the building company, 
the acceptor, for payment and that no notice of dishonor was given 
to the hardware company, the indorser. Since these steps are required 
in order to charge an indorser with liability, unless for some reason 
they are excused, the hardware company contended that it had been 
discharged of liability. Under the Negotiable Instruments Law, no- 
tice of dishonor is not required to be given to an indorser ‘‘when the 
instrument was made or accepted for his accommodation.’’ (Section 
115 of the Uniform Act; § 3505, sub. 3 Rem. Rev. Wash. Stat.) The 


NOTE—For similar decisions see Banking Law Journal Digest (Fifth 
Edition) §1012. 
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plaintiff contended that, under this statute the defendant hardware 
company was not entitled to notice of dishonor. The court held, 
however, that the instruments were not accepted for the accommoda- 
tion of the defendant hardware company and that the latter was 
discharged by the failure to give notice. In the opinion the court 
said : 

‘*A bank which discounts a negotiable instrument does not accept 
it or become an acceptor. It buys it and becomes a holder. In the 
case at bar, the acceptor, that is, the party who ‘‘accepted,’’ and the 
only party who did any accepting, was the Capitol Park Building 
Company. The inquiry is, therefore, further reduced to this ques- 
tion—Did the Capitol Park Building Company accept these instru- 
ments for the accommodation of the Martin Hardware Company, the 
indorser, from whom recovery is sought in this action? The answer 
to that question appears on the face of the instruments. The build- 
ing company did not accept the bills to accommodate the hardware 
company, but it accepted them to pay the hardware company for 
goods which it had purchased from it. It, therefore, follows that 
subsection 3 of § 3505 has no application in the case at bar.’’ 


Action by the Legal Discount Corporation against the Martin Hard- 
ware Company and another to recover on four trade acceptances. From 
an adverse judgment, the named defendant appeals. 

Judgment reversed and case dismissed. 


ROBINSON, J.—Legal Discount Corporation brought this action to 
recover on four trade acceptances, aggregating $248.29. The four in- 
struments were drawn by Martin Hardware Company on Capitol Park 
Building Company, payable to the order of the Martin Hardware Com- 
pany at Olympia National Bank, and each was, on its date of issue, 
accepted in writing by the drawee. They were payable, respectively, 
on February 10, 16, 20, and 28, 1932. 

The Martin Hardware Company indorsed the bills in blank and trans- 
ferred them to the Olympia National Bank, which credited the amount 
of each, less discount charges, to the hardware company’s account. On 
January 22, 1932, the affairs of the bank were taken over by the comp- 
troller of the currency. The acceptances were not paid by the Capitol 
Park Building Company on their due dates, or otherwise. Late in 1937, 
or early in 1938, the exact date not being shown, the assets of the bank 
remaining in its receiver’s hands, including these acceptances, were sold 
by him to certain individual purchasers who assigned them to the plain- 
tiff, Legal Discount Corporation. In February, 1938, it brought this 
action against the Martin Hardware Company and Capitol Park Build- 
ing company, the acceptor. The building company, however, was not 
served with process and made no appearance in the suit. A separate 
cause of action was pleaded on each instrument. In each case, the plain- 
tiff sued as a transferee of a holder in due course, alleging in the first 
cause, and similarly in the other three: 
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‘“‘That for valuable consideration the said Olympia National Bank 
of Olympia, Washington, became the holder in due course of said trade 
acceptance; that the plaintiff herein became the purchaser of said in- 
strument through the Receiver of said Olympia National Bank and is 
now the owner and holder thereof; that said sum of $65.00 is now due 
and owing the plaintiff herein together with interest thereon at the rate 
of 6% per annum from February 16, 1932; that no part of said sum 
has been paid; that demand thereof has been made and payment re- 


fused.’’ 

It was not alleged, however, in any of the four causes, that the de- 
fendant Martin Hardware Company was ever given notice that the ac- 
ceptances had been dishonored by the acceptor, or even that the instru- 
ments were ever presented to the acceptor for payment. 

The Martin Hardware Company demurred on several grounds, in- 
cluding want of sufficient facts, and its demurrer was overruled. It 
then answered, setting up various defenses to each cause, and among 
them, in each instance, that it was never served with any notice of pro- 
test, or of the failure of the acceptor, Capitol Park Building Company, 
to pay the acceptance on the due date thereof, and that it first learned, 
in January, 1938, that the obligation sued upon had not been paid. 

At the trial, plaintiff called its president as a witness. His evidence 
was wholly devoted to establishing that the plaintiff got good title to 
the instruments by transfer from a holder in due course, and that the 
obligations had never been paid. The instruments were offered as ex- 
hibits, and the plaintiff rested. Defendant’s counsel challenged the 
sufficiency of the evidence, pointing out that there was no evidence that 
his client had ever been notified that the instruments had been dishonored, 
and none that an attempt had ever been made to collect the obligation 
from the building company, the party primarily liable; and, further- 
more, called attention to the fact that the plaintiff was not even attempt- 
ing to do so in this action, since it was admitted that the building com- 
pany, though nominally made a party, had not been served with process. 
This challenge was denied, and the defendant put to its defense. 

Concerning the defendant’s case, it is only necessary, for the present 
inquiry, to say that it submitted evidence that it wag never given any 
notice of dishonor and was not even informally made aware that the 
acceptances had not been paid until its president received a telephone 
call from the receiver’s office concerning them on or about October 5, 
1937 ; that he went to the receiver’s office and the acceptances were shown 
to him, and he was told that they had not been paid. This evidence was 
not in any way rebutted, nor is there evidence anywhere in the record 
that the bank or its receiver, or any successor in interest, ever presented 
them to the acceptor or demanded paymnt from the drawer, unless what 
occurred on October 5, 1937, five years and eight months after the ac- 
ceptances, amounted to a demand. 
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The court found only the facts alleged in the complaint; that is to 
say, there is no finding that the instruments were ever presented for 
payment to the acceptor or notice of dishonor ever given to the indorser, 
Judgment was entered for principal and interest in accordance with the 
demand of the complaint. 

In interposing its demurrer for want of facts, its challenge to the 
sufficiency of the evidence at the close of plaintiff’s case, and in now 
urging that the findings did not warrant the conclusions or support the 
judgment, the defendant relied, and now relies, primarily upon § 89 


of the uniform negotiable instruments law, which section appears in Rem, 
Rev. Stat. as § 3479: 


‘*Except as herein otherwise provided, when a negotiable instrument 
has been dishonored by nonacceptance or non-payment, notice of dishonor 
must be given to the drawer and to each indorser, and any drawer or 
indorser to whom such notice is not given is discharged.’’ 


The plaintiff, at the trial, pointed to the opening words of the sec- 
tion, ‘‘ Except as herein otherwise provided,’’ and relied upon § 115 of 
the uniform negotiable instruments law which appears in Rem. Rev. Stat. 
as § 3505, the material part of which reads as follows: 

‘*Notice of dishonor is not required to be given to an indorser in 


either of the following cases— 
* * * * * * * 


‘*3. Where the instrument was made or accepted for his accommoda- 
tion.’’ 

The court held that the Martin Hardware Company was not entitled 
to notice of dishonor by reason of the provision contained in subsection 
3. The case turns wholly upon the proper interpretation and applica- 
tion of that subsection. : 

The following is a copy of the trade acceptance sued upon in the first 
cause of action. Each of the others is in the same form: 





*“No. 115072 Dec. 16, 1931 
, Olympia, Wash. 
‘‘To Capitol Parks Bldg. Co. 
‘‘On February 16, 1932, pay to the order of Martin Hardware Co. 
Sixty-five and no/100 Dollars ($65.00). The obligation of the acceptor 
hereof arises out of the purchase of goods from the drawer. The drawee 
may accept this bill payable at any bank, banker or trust company in 
the United States which he may designate. 
‘‘Martin Hardware Co. 
‘““By G. D. Martin 

** Accepted at Olympia on Dec. 16, 1931 

‘‘Payable at Olympia National Bank 


‘*Bank Location Olympia 
‘‘Buyer’s Signature Capitol Park Bldg. Comp. 
‘‘By Agent or Officer L. E. Dawley, Pres. 942 


D 1.00” 
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The first indorsement on the back of the instrument reads: ‘‘ Martin 
Hardware Co. by G. D. Martin, Pres.’’ 

This instrument is one of that type of bills of exchange technically 
known as a trade acceptance. 







‘‘A ‘trade acceptance’ is a recognized term. It is defined in Regula- 
tion A of the Federal Reserve Board, section V (a), August 1, 1930, ‘as 
a draft or bill of exchange, drawn by the seller on the purchaser of goods 
sold, and accepted by such purchaser.’ Its purpose is to make the book 
account liquid and permit the seller to raise money on it before it is 
due under the terms of sale... .’’ Levitt v. Johnstown Office Supply 
Co., 103 Pa. Super. 76, 157 A. 804, 806. 









They are commonly made use of in situations like the following: 
A has sold goods to B and needs cash to replenish his stock, but B is 
not able to pay for the goods immediately, though he will be able to do 
so in sixty or ninety days. A draws a bill on B, reciting that the obli- 
gation arises out of the purchase of goods from A. B accepts the bill 
in writing, thereby agreeing to pay the amount involved on a day cer- 
tain. A indorses the instrument and discounts it at his bank, and thus 
acquires the needed funds. When the transaction is thus completed, 
the bank has become a party to the instrument, that is, the holder, and 
B is the other party, the maker. A is now only an indorser. B, of 
course, is primarily liable to pay the obligation when due. A is only 
secondarily liable. The situation is substantially the same as it would 
have been had B given A his promissory note and A had transferred 
it to the bank by indorsement. 















‘Until the bill has been accepted, the drawer is the primary debtor. 
After acceptance, the drawer becomes secondarily liable, and his lia- 
bility is the same as that of a first indorser upon a promissory note. 
The effect of the acceptance of a bill is to constitute the acceptor the 
principal debtor. The bill becomes by the acceptance very similar to a 
promissory note—the acceptor being the promisor, and the drawer 
standing in the relation of an indorser.’’ Ogden, Negotiable Instru- 
ments, § 74, p. 71. 











See, also, Daniels, Negotiable Instruments, 7th Ed., § 649; 8 Am. 
Jur., Bills and Notes, § 526, and cases cited in support of the text. 
The first indorser of a negotiable instrument does not uncondition- 
ally engage to pay it if the person primarily liable does not, but only 
to do so if it be dishonored and the necessary proceedings on dishonor 
be duly taken. Rem. Rev. Stat. § 3457. If the necessary proceedings ° 
on dishonor are not. taken, as we have already seen, the indorser is dis- 
charged. Rem. Rev. Stat. § 3479. This means that, in order to hold 
the indorser, the holder must present the note or bill to the maker or 
acceptor, as the case may be, and, if he refuses to make payment, give 
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the indorser immediate notice of dishonor. When the holder and in- 
dorser live in the same town, immediately means not later than the next 
day. Rem. Rev. Stat. § 3493. Thus it appears, as is said in Massel] 
v. Prudential Insurance Co., 57 Ga. App. 460, 196 S. E. 115, 121, that 
the liability of every indorser is a contingent one. There is neither alle- 
gation in the complaint nor proof in the record that the bank or its re- 
ceiver did any of the things required to make the hardware company’s 
liability absolute. 


The respondent (plaintiff) does not seem to take serious issue with 
the rules of law which we have thus far discussed, but it contends that 
they do not apply in this case, asserting that the facts shown bring it 
within the purview of Rem. Rev. Stat. § 3505. This section, as we have 
seen, provides that notice of dishonor is not required to be given to an 
indorser ‘‘where the instrument was made or accepted for his accom- 
modation.’’ Since the indorser, whom it is sought to charge in this ac- 
tion, is the Martin Hardware Company, we get down to the question, 
—Were the instruments accepted for its accommodation ? 

The respondent, in its argument in this court, relied heavily, and, 
indeed, almost wholly, upon the case of Fosdick v. Government Mineral 
Springs Hotel Co., 115 Wash. 127, 196 P. 652. Although that case bears 
but little resemblance to this case in its facts, the language used in the 
opinion strongly supports the contention made in this case that the 
bank ‘‘aecepted’’ the instruments for the accommodation of the indorser, 
Martin Hardware Company, within the meaning of subsection 3 of 
§ 3505. It is assumed that a similar reliance was placed upon the Fos- 
dick case in the lower court, and it seems probable that the trial court 
felt bound by that decision. It is unfortunate that the case was not 
specifically dealt with in the later case of Clausen v. Forehand, 152 
Wash. 310, 277 P. 827, which, in its reasoning, is in every way contra 
to it. It is not only not referred to in that decision, but has not been 
cited by the court in any other case, with the exception of Black v. Em- 
porium Dry Goods Co., 129 Wash. 100, 224 P. 591, and there, only by 
way of distinguishing it. It has, however, been freely criticized by other 
courts, and by text writers as well. In Lucas v. Swan, 4 Cir., 67 F. 2d 
106, 109, 90 A. L. R. 210, a case decided in 1933 by the United States 
Circuit Court of Appeals, Fourth Circuit, it is said: ‘‘We have care- 
fully considered the cases of Fosdick v. Government Mineral Springs 
Hotel Co., 115 Wash. 127, 196 P. 652, . . . upon which the receiver 
relies. In the Fosdick Case, we think that the court has misinterpreted 
‘the meaning of ‘accepted’ as used in the statute; and we cannot follow 
its reasoning to the effect that a bank which discounts a note for an in- 
solvent maker is to be held to have ‘accepted’ it for the accommodation 
of the indorsers. .. .’’ 


In the Fifth Edition of Brannan’s Negotiable Instruments Law, a 
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standard text on that subject, the author, in discussing the Fosdick 
case, at page 869, says, in part: ‘‘It is clear that the indorsers were 
accommodation parties and that the note was not made for their accom- 
modation. The court, however, took the extraordinary view that the 
note was ‘accepted’ for their accommodation by the payee; the word 
clearly does not refer to the receiving by a holder but to the acceptance 
of a bill of exchange by the drawee. .. .’’ 

We feel compelled to acknowledge that these criticisms are well 
founded. Code Section 3505 provides that notice of dishonor is not 
required to be given to an indorser, 

‘*3. Where the instrument was made or accepted for his accommoda- 
tion.”’ 

A bank which discounts a negotiable instrument does not accept it 
or become an acceptor. It buys it and becomes a holder. In the case 
at bar, the acceptor, that is, the party who ‘‘accepted,’’ and the only 
party who did any accepting, was the Capitol Park Building Company. 
The inquiry is, therefore, further reduced to this question—Did the 
Capitol Park Building Company accept these instruments for the ac- 
commodation of the Martin Hardware Company, the indorser, from 
whom recovery is sought in this action? The answer to that question 
appears on the face of the instruments. The building company did 
not accept the bills to accommodate the hardware company, but it ac- 
cepted them to pay the hardware company for goods which it had pur- 
chased from it. It, therefore, follows that subsection 3 of § 3505 has no 
application in the case at bar. 

For a discussion of the proper interpretation of subsection 3, § 3505, 
and as to why that provision was included in the negotiable instruments 
law, see Commercial Nat. Bank v. Ashley Corp., 133 S. C. 304, 130 S. E. 
890. See, also, First Nat. Bank v. Bach, 98 Or. 332, 193 P. 1041; Nolan 
v. Brown, 152 La. 333, 93 So. 118; Liberty Bank v. Hand, 269 Ky. 342, 
107 S. W. 2d 285; Daniels, Negotiable Instruments, 7th Ed., §§ 1086 
and 1248; 8 Am. Jur., § 632. 

Some attempt is made to support the judgment on the authority of 
Armour & Co. v. Guaranty State Bank, Tex. Civ. App., 253 S. W. 1110, 
1112, and the following excerpt from that decision is quoted in the re- 
spondent’s brief, as follows: ‘‘The legal title and right to collect the 
checks was vested in the appellee bank and that payment therefor was 
made, and hence, in form, a sale, yet the transaction, in substance, as 
before indicated, was apparently at least for the mere accommodation 
of Armour & Co. In its essence, the appellee bank simply took the 
checks for collection. It was not a purchase in the sense of commercial 
law, but a means adopted at the instance of appellant’s undisputed 
agent to forthwith receive payment and await later actual collection 
from the makers.’’ 
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But, as pointed out early in this opinion, the respondent plaintiff 
sought recovery by suing upon the instruments themselves and as the 
rightful holder and owner thereof through transfer from a holder in 
due course. The record of the proceedings in the trial court shows no 
departure from that theory. The appellant (defendant), therefore, had 
no opportunity to defend against the theory that the bank merely took 
the acceptances for collection. Furthermore, had the cause been prose- 
cuted on the theory that the bills were received for collection only, with 
the right to charge back, there is sufficient in the record and missing 
from the record to indicate that it could not have been successfully 
maintained. There is affirmative evidence that the defendant was not 
informed that collection had not been made until the bills had been 
overdue more than five years and eight months, and there is, moreover, 
no evidence at all that collection from the party primarily liable was 
ever attempted. 

When a holder of a negotiable instrument seeks to charge an in- 
dorser, he must allege and prove that he gave him due notice of dis- 
honor, or that such notice was waived, and, when not waived, proof of 
the giving of the notice is absolutely necessary to establish his cause 
of action. Rem. Rev. Stat. § 3479. It has been held that, in a case 
where a complaint in such an action did not aver presentment and no- 
tice of dishonor or a legal excuse for failure, and even though the point 
was not raised by answer or demurrer, proof thereof was, nevertheless, 
required in order to allow a recovery, since, in the absence of such proof, 
the right to recover does not affirmatively appear. Thompson v. Divine, 
73 Ind. App. 113, 126 N. E. 683. In the case at bar, the point was 
raised on demurrer, by answer, by challenge to the sufficiency of the 
_ evidence, and by questioning the sufficiency of the findings to support 
the conclusions and judgment. 


The judgment appealed from is reversed, and the ease will be dis- 
missed. 


LIABILITY OF TRUSTEES AS NATIONAL BANK 
SHAREHOLDERS 


Vandyke v. Favini, United States District Court (M. D. Pennsylvania), 
28 Fed. Supp. 172 


Where shares of national bank stock are left, under the provi- 
sions of a will, to trustees in trust for certain purposes and the bank 
goes into receivership, the trustees will be subject to an assessment 
under the stockholders’ liability law, not personally, but in their 


NOTE—For similar decisions see Banking Law Journal Digest (Fifth 
Edition) §1456. 
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fiduciary capacity, the assessment being payable out of the trust 
funds in their hands. The fact that the shares have not been trans- 
ferred on the stock books of the bank, but remain in the testator’s 
name is immaterial. 

The statutory liability as to stockholders in national banks was. 
terminated as of July 1, 1937. The shares involved in this case passed 
to the executors on June 14, 1933. 


Action by Joseph Vandyke, receiver of the Peckville National Bank 
of Peckville, Pa., against Mary Favini and another, trustees under the 
last will and testament of John J. Favini, deceased, to enforce an assess- 
ment on shares of the capital stock of a bank, under 12 U. S. C. A. 
§§ 64, 66. On motion by plaintiff for summary judgment under Rules 
of Civil Procedure for District Courts, rule 56, 28 U. S. C. A. following 
section 723¢e. 

Judgment entered in favor of plaintiff against defendants, not per- 
sonally, but as trustees in the sum of $2,600. 


JOHNSON, D. J.—This is a motion by plaintiff for summary judg- 
ment under Rule 56 of the Rules of Civil Procedure, 28 U. S. C. A. 
following section 723c. The pleadings consist of a complaint, an answer, 
requests and counter-requests for the admission of facts under Rule 36, 
and an answer to plaintiff’s request for admissions. It was agreed by 
counsel for all parties that, under the pleadings and admissions, there 
is no genuine issue of material fact, and that the court may dispose 
of the case by summary judgment under Rule 56. 

The action is brought by the Receiver of the insolvent Peckville Na- 
tional Bank, to enforce an assessment on 104 shares of the capital stock 
of the bank under 12 U. 8. C. A. § 64, supplemented by 12 U.S. C. A. 
§ 66. The action is against the trustees under the will of John J. Favini, 
deceased. The essential facts follow: 

John J. Favini died on April 8, 1932, leaving a will in which the 
defendants were named executors. The will was duly probated in the 
office of the Registrar of Wills of Lackawanna County on April 14, 1932, 
and letters testamentary were duly issued to the defendants. After 
provision for the payment of debts, and for the distribution of certain 
personal property, the will devised and bequeathed the residue of the 
estate to the defendants, Mary Favini, wife of the testator, and the 
Scranton-Lackawanna Trust Company, as trustees, and provided for the 
payment of the income to testator’s wife for life, and for certain other 
uses and trusts at her death. 

The stock was owned by the testator at the time of his death, and 
was inventoried and appraised as part of his estate on June 29, 1932. 
On March 13, 1933, the executors filed an account in which the stock was 
included. This account was confirmed nisi by the Orphans’ Court of 
Lackawanna County on March 13, 1933, and was confirmed finally on 
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March 25, 1933. On May 1, 1933, the executors filed a supplemental ac. 
count which again listed the stock in question as an asset of the estate, 
and also listed the sum of $52 as a dividend received therefrom. 

_- An order of distribution was made by the Orphans’ Court of Lacka- 
wanna County on June 2, 1933, by which the residue of the estate valued 
at $91,574.50, including this stock; was awarded ‘‘to Mary Favini and 
the Scranton-Lackawanna Trust Co., trustees, under the provisions of 
and for the purposes set forth in the last will and testament of the tes- 
tator. ...’’ This adjudication was confirmed finally on June 14, 1933, 
when the executors were ordered to distribute the assets of the estate in 
accordance with the order of distribution of June 2, 1933. This dis- 
tribution was made, and included the stock in question. 


On October 25, 1933, the Comptroller of the Currency found that 
the Peckville National Bank was insolvent, and, subsequently appointed 
plaintiff the receiver. On August 29, 1934, the Comptroller of the Cur- 
rency made a 100% assessment upon the shareholders of the bank, pay- 
able on or before December 6, 1934, and this suit was instituted by the 
receivers to enforce the assessment against the 104 shares of bank stock 
held by the defendants under the will of the testator. The shares in 
question were never transferred upon the stock books of the bank, and 
stand in the name of the testator, John J. Favini, but the certificates 
came into the possession of the defendants, as executors, and still re- 
main in their possession, as trustees. 

Section 64, 12 U. S. C. A., provides, inter alia: ‘‘The stockholders 
of every national banking association shall be held individually respon- 
sible for all contracts, debts, and engagements of such association, each 
to the amount of his stock therein, at the par value thereof in addition 
to the amount invested in such stock.”’ 

Section 66 of the same title provides: ‘‘Persons holding stock as 
executors, administrators, guardians, or trustees, shall not be personally 
subject to any liabilities as stockholders; but the estates and funds in 
their hands shall be liable in like manner and to the same extent as the 
testator, intestate, ward, or person interested in such trust funds would 
be, if living and competent to act and hold the stock in his own name.’’ 

Under Section 64, all ‘‘shareholders’’ are liable for assessment upon 
their shares, and the general rule is that the person in whose name stock 
stands on the books of the bank is liable, but the actual owner may be 
held although the stock has not been registered in his name. Forrest v. 
Jack, 294 U. S. 158, 162, 55 S. Ct. 370, 79 L. Ed. 829, 96 A. L. R. 1457; 
Early v. Richardson, 280 U. S. 496, 499, 50 S. Ct. 176, 74 L: Ed. 575, 
69 A. L. R. 658; Ohio Valley National Bank v. Hulitt, 204 U. S. 162, 
167, 168, 27 S. Ct. 179, 51 L. Ed.:423. This liability dates from the 
time the assessment is made by the Comptroller of the Currency. Rankin 
v. Barton, 199 U. S. 228, 26 8. Ct. 29, 50 L. Ed. 163. 
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Section 66 does not relieve trustees from liability for assessments 
properly made by the Comptroller of the Currency upon national bank 
stock belonging to a trust estate, but merely provides that the trustees 
shall not be personally liable. Thomas v. Commonwealth Trust Co., 
D. C., 2 F. Supp. 654; Cronkleton v. Jones, D. C., 4 F. Supp. 690, 
affirmed, 8 Cir., 67 F. 2d 17, 21; Continental Nat. Bank v. O’Neil, 7 
Cir., 82 F. 2d 650. 

In the present case the title to the stock passed to the defendant 
trustees on June 14, 1933, when the Orphans’ Court of Lackawanna 
County ordered final distribution of the estate of John J. Favini. The 
trustees became ‘‘stockholders’’ within the meaning of Section 64 at that 
time, and occupied this same status when the Comptroller of the Cur- 
rency levied the assessment on August 29, 1934, more than a year later. 
Thus, under Section 66, the defendant trustees are liable under the 
assessment to the extent of the funds held by them under the trust. 

The defendants rely upon the recent case of Pufahl v. Estate of 
Parks, 299 U. 8. 217, 57 S. Ct. 151, 81 L. Ed. 133. This was an action 
by the receiver of an insolvent national bank to enforce an assessment 
against a deceased stockholder. The Supreme Court held that Section 
66 imposes no lien against the estate, and that the receiver must pursue 
the remedy prescribed by the local law for the collection of claims 
against the estates of decedents. Defendants contend that under this 
decision the right of action in the present case is barred because the 
receiver did not present his claim at the audit of the executors’ account, 
as required by the Pennsylvania Fiduciaries Act of 1917, 20 P. S. 864, 
and cite Ward v. Integrity Trust Co., D. C., 19 F. Supp. 506. 

There is no merit in this contention, because the administration of 
the Estate of John J. Favini was completed more than a year prior to 
the assessment, and there was a valid assignment of the shares to the de- 
fendant trustees by the order of final distribution of the estate. In 
short, the present action is not against the estate of a deceased share- 
holder, but is against the trustees, as the owners of the stock. Thus, 
the provisions of the Pennsylvania law with reference to the presenta- 
tion and proof of claims against the estate of a decedent have no ap- 
plication. The defendants were ‘‘shareholders’’ within the meaning of 
Section 64 when the assessment was made, and are therefore liable, sub- 
ject to the limitations contained in Section 66.: 

The plaintiff is entitled to a judgment against defendants, not per- 
sonally, but as trustees, to be satisfied out of the trust funds in their 
possession. 

And now, June 30, 1939, it is ordered that judgment be and hereby 
is entered in favor of the plaintiff, and against the defendants in the 
sum of $2,600, with interest thereon from December 6, 1934, at the rate 
of 6%, per annum. 
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GIFT OF UNITED STATES SAVINGS BONDS 
AND POSTAL SAVINGS CERTIFICATES 


Dietzen v. American Trust & Banking Company, Supreme Court of 
Tennessee, 131 S. W. Rep. (2d) 69 


Both United States Savings Bonds and United States Postal Say- 
ings Certificates may be the subject of a gift causa mortis, that is, a 
gift made in contemplation of death which takes effect only upon 
the death of the donor. This is so although a regulation of the 
Treasury Department, with reference to Savings Bonds provides that 
the bonds ‘‘are not transferable and are payable only to the owner 
named thereon except in the case of disability or death of the owner,”’ 
ete., and although a postal regulation provides that Savings Cer- 
tificates ‘‘are not transferable or negotiable.’’ 


In this case it appeared that Mrs. Dietzen was the owner of cer- 
tain United States Savings Bonds and United States Postal Savings 
Certificates, which she kept in her safety deposit box in her bank. 
A few days before her death, Mrs. Dietzen, who was eighty years 
old and seriously ill at the time, gave the key to the box to her son 
together with a written order directing the bank to turn over the 


securities and cash which was in the box to the son. The son opened 
the box and deposited the cash in an account in his own name. Hav- 
ing no place to put the securities, he returned them to the box, 
retaining the key in his own possession. Upon the death of Mrs. 
Dietzen shortly afterwards, it was held that the son became the 
owner of the cash and securities by virtue of gifts made in contem- 
plation of death. 


Appeal from Chancery Court, Hamilton County; J. Lon Foust, 
Chancellor. 

Suit by John A. Dietzen against the American Trust & Banking 
Company, administrator of the estate of Mrs. Rosa Dietzen, deceased, 
for certain United States postal bonds and certain United States savings 
certificates, alleged to have been given to complainant by his mother, 
Mrs. Rosa Dietzen, prior to her death. To review a decree of the Court 
of Appeals affirming decree of chancellor in so far as it allowed com- 
plainant recovery for amount of United States postal bonds, but re- 
versing the decree in so far as it allowed complainant recovery for 
amount of United States savings certificates, both parteis bring cer- 
tiorari. 

Decree of the chancellor affirmed, and that of the Court of Appeals 
reversed, in so far as the United States postal savings certificates are 
concerned. 


NOTE—For similar decisions see Banking Law Journal Digest (Fifth 
Edition) §602. 
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Williams & Williams, of Chattanooga, for complainant. 
Cantrell, Meacham & Moon, of Chattanooga, for defendant. 


DEHAVEN, J.—The question presented for determination is 
whether or not complainant acquired valid title to certain United States 
Savings Bonds, having an accrued value of $1,500, and certain United 
States Postal Savings Certificates, having a face value of $2,500, by 
virtue of a gift made to him by his mother, Mrs. Rosa Dietzen. 

It is contended for defendant that the bonds and certificates were 
not endorsed and, in fact, are nontransferable and nonnegotiable and 
no title could pass by delivery. 

The chancellor granted complainant a decree for the total amount 
of the bonds and certificates. On defendant’s appeal, the Court of Ap- 
peals affirmed the decree of the chancellor as to the bonds, but reversed 
the decree as to the certificates upon the ground that they were not 
transferable by delivery and, consequently, valid title thereto did not 
pass to complainant. 

The parties have filed their respective petitions for certiorari to this 
court, which have heretofore been granted and argument heard. 

The material facts are, in substance, that Mrs. Rosa Dietzen, mother 
of complainant, eighty years of age, became seriously ill on September 
15, 1937, and a few days prior to her death on October 4th of that year, 
gave him $500 in cash and two United States postal bonds and certain 
United States savings certificates; that the money and certificates were 
in her safety deposit box in the bank with which she did business; that 
she gave him the key to her box with directions to go to the bank and 
remove the above-mentioned securities and money, which he did, upon 
a written order signed by his mother, taking possession of the money 
and securities, and he deposited the money in the bank in his own name, 
but having no safe place to keep the bonds and certificates he replaced 
them in his mother’s safety deposit box with other property belonging 
to her, retaining the key to the box in his own possession, and the se- 
curities remained there until after the death of the mother, which oc- 
curred a few days later. Upon the demand of the administrator he 
turned over to him the key, accompanied with a letter setting forth 
his claim to the securities. It further appears that complainant had 
lived on a farm with his mother for some eighteen years, and was prac- 
tically an invalid; that in her last illness, Mrs. Dietzen was worried 
about John (complainant) not having money enough to look after the 
finances of the farm, and she said to Mr. W. H. DeWitt, a banker and 
her confidential financial adviser, that she had given the money and 
these securities to John because she wanted him to have them as she 
knew he could not produce on the farm. She asked Mr. DeWitt’s ad- 
vice as to how she could give the money and these securities which were 
in the lockbox to John, and he advised her that she would have to have 
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a written order to the bank directing it to turn over the box to John 
with its contents, and would have to give John the key in order that he 
could open the box. Mr. DeWitt dictated the necessary order and, at 
the request of Mrs. Dietzen, he accompanied John to the bank and was 
present when the box was opened and the money and the specified bonds 
and certificates were removed therefrom, and he testified to the circum. 
stances under which the bonds and certificates were replaced in the 
box. The box contained no other money or securities. 

The chancellor and the Court of Appeals concurred in finding the 
facts substantially as above set forth. 

We think the gift of the money and securities by Mrs. Dietzen to 
complainant was made causa mortis, as held by the Court of Appeals. 
The chancellor did not hold otherwise, but merely found that a valid 
gift had been made without characterizing it as inter vivos or causa 
mortis. Mrs. Dietzen undoubtedly had the intention to make the gift 
and she did all that it was possible for her to do in the circumstances 
in the matter of delivery. She delivered the key to her lockbox to com- 
plainant for the purpose of enabling him to get into the box and take 
possession of the subject matter of the gift. What more could she have 
done to effect a delivery in her condition of physical incapacity and 
sickness? In Scott v. Bank & Trust Co., 123 Tenn. 258, 283, 284, 130 
S. W. 757, 764, the court said, ‘‘when it is once ascertained that it is 
the intention of the donor to make such a gift, and all is done which 
is possible under the circumstances in the matter of delivery, the gift 
will be sustained.’’ 

Not only did the intention to make the gift and effect delivery of 
the securities in question exist on the part of Mrs. Dietzen, but delivery 
was actually made when complainant, the donee, went to the bank and 
obtained the box on the written order of Mrs. Dietzen, opened it with 
the key she had turned over to him, and removed therefrom the subject 
matter of the gift. That this constituted a complete delivery cannot be 
successfully denied. His act in placing the securities back in the box, 
because he had no safe place to keep them, retaining the key in his 
possession, did not amount to a redelivery to his mother. He had no 
intention to redeliver and access to the contents of the box could not 
be had without the key, which he retained. The fact of the gift is 
established by clear and satisfactory proof. 


In ease of gifts causa mortis (to take effect only in the event of 
death), as in case of gifts inter vivos, delivery is not only essential, but 
by this act of parting with possession the donor should also part with 
all dominion over it. Chandler v. Roddy, 163 Tenn. 338, 43 S. W. 2d 
397; Wilson v. Wilson, 151 Tenn. 486, 267 S. W. 364; Scott v. Bank & 
Trust Co., supra; Marshall v. Russell, 93 Tenn. 261, 25 S. W. 1070; 
McEwen v. Troost, 33 Tenn. 186, 1 Sneed 186. 
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A donatio causa mortis differs from a gift inter vivos because it is 
ambulatory and revocable during the donor’s life. Sheegog v. Perkins, 
63 Tenn. 273, 4 Baxt. 273, 280. It must be made in the conceived ap- 
proach of death; not a general apprehension of death from the mortality 
of man, but an apprehension arising from the peculiar sickness, peril, 
or danger. Gass v. Simpson, 44 Tenn. 288, 4 Cold. 288. ‘‘If made in 
the last sickness of the donor, or while languishing on his death-bed, it 
will be presumed to have been done in contemplation of death.”’ Sheegog 
vy. Perkins, supra. In such case, says Mr. Pomeroy in his work on 
Equity Jurisprudence, vol. 3, p. 2654, ‘‘it will be presumed to be a 
donation causa mortis, although the donor does not, in express terms, 
declare it to be such.’’ In the instant cause, the donor, stricken with 
a serious illness, while lying on what proved to be her death-bed, though 
showing some improvement at the time, made the gift to her physically 
disabled son about whose financial condition she was concerned. Under 
the cireumstances shown, it may be inferred that the gift was made in 
contemplation of impending death. 

Bonds and certificates of deposit are the subject matter of a valid 
gift causa mortis. Pomeroy’s Eq. Jur., vol. 3, § 1148; 28 C. J. 645. 
With respect to the latter, the court in Basket v. Hassell, 107 U. S. 602, 
28. Ct. 415, 422, 27 L. Ed. 500, said: 


“That a delivery of a certificate of deposit, such as that described 
in the record in this case, might constitute a valid donatio mortis causa, 
does not admit of doubt. [Citing authorities.] A certificate of deposit 
is a subsisting chose in action and represents the fund it describes, as in 
cases of notes, bonds, and other securities, so that a delivery of it, as 
a gift, constitutes an equitable assignment of the money for which it 
ealls,’’ y 


We think that under the great weight of authority both United 
States postal bonds and United States savings certificates are proper 
subject matter of a gift causa mortis, and that such a transfer is valid 
unless prohibited by Federal statute or authorized regulation. 

A Federal statute compiled in 31 U. S. C. A. § 757e, provides as 
follows: 


(a) The Secretary of the Treasury, with the approval of the Presi- 
dent, is authorized to issue, from time to time, through the Postal Serv- 
ice Or otherwise, bonds of the United States to be known as ‘United 
States Savings Bonds.’ . . . The various issues and series of the Sav- 
ings Bonds shall be in such forms . . . and shall be issued in such man- 
ner and subject to such terms and conditions consistent with subsections 
(b) and (¢) hereof, and including any restriction on their transfer, 
as the Secretary of the Treasury may from time to time prescribe.’’ 


The Court of Appeals found that the Secretary of the Treasury 
under date of December 16, 1936, issued a Department Circular under 
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the title ‘‘Regulations Governing United States Savings Bonds,’’ gee. 
tion 2 being as follows: 


‘*(II) Limitation of Transfer 
“1. United States Savings Bonds are not transferable and are pay. 


able only to the owner named thereon except in the case of disability 
or death of the owner or as the result of judicial proceedings or as other- 
wise specifically provided herein, but in any event only in accordance 
with the provisions hereof.’’ 


We think the exception contained in the above limitation of transfer 
is broad enough to admit a gift causa mortis. Especially is this true 
when such gift is established by judicial proceedings. 

Postal savings certificates are authorized by statute compiled in 39 
U.S. C. A. § 751 et seq. Section 768 provides: 


“‘The Postmaster General . . . shall also from time to time make 
rules and regulations with respect to the deposits in and withdrawals 
of moneys from postal savings depositories and the issue of pass books 


or such other devices as he may adopt as evidence of such deposits or 
withdrawals.’’ 


The Court of Appeals found that the United States Postal Guide, 
section 7, page 116, contains the regulation that ‘‘posaal savings cer- 
tificates are not transferable nor negotiable,’’ and that the regulation 
further provides for payment to the holder if he be alive, and if dead 
to his administrator, if the laws of the State of his residence require 
the appointment of an administrator. From this regulation, the Court 
of Appeals concluded that postal savings certificates are not the sub- 
ject of a gift causa mortis and title would not pass by delivery. 

We are unable to agree with the holding of the Court of Appeals 
on this point. While donatio causa mortis is not testamentary in char- 
acter, nevertheless it bears some resemblance thereto in that it is a dis- 
position of property in contemplation of death. We think that under 
a fair interpretation of the regulation there is nothing therein incon- 
sistent with the view that savings certificates are transferable by will. 
By analogy, therefore, we take the view that transfer by gift causa 
mortis is permissible thereunder. 

Our conclusion is that no Federal statute or regulation prohibited 
the transfer by gift causa mortis of the bonds and certificates here in- 
volved. The Federal Government is not a party to this litigation and, 
hence, is not bound by the decree herein; but, as between complainant 
and defendant, we hold that the securities became the property of com- 
plainant and the decree of the chancellor is affirmed and that of the 
Court of Appeals is reversed in so far as the postal savings certificates 
are concerned. 
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MISREPRESENTATION IN SALE OF BANK 
STOCK 


Clark v. Deitrick, United States Circuit Court of Appeals, 105 Fed. 
Rep. (2d) 265 


The president of a national bank, which is insolvent at the time, 
in an effort to raise money for the bank, misrepresented its financial 
condition and thereby persuaded a person to invest a large sum of 
money in the bank’s stock. After the failure of the bank, the pur- 
chaser brought action against the receiver to recover the amount 
which he lost as a result of his investment. It was held that there 
could be no recovery for the reason that the president had no au- 
thority to misrepresent the condition of the bank. ‘‘The directors,’’ 
said the court, ‘‘authorized the president to raise the money but did 
not authorize him to make false representations in so doing. As 
president it was beyond the scope of his duties to misrepresent the 
condition of the bank.’’ 


Appeal from the District Court of the United States for the District 
of Massachusetts; George C. Sweeney, Judge. 
Action at law for deceit by J. Dudley Clark against Frederick S. 


Deitrick, receiver, and others. Judgment for defendants and plaintiff 
appeals. 
Affirmed. 


David Stoneman, of Boston, Mass. (S. Sidney Stoneman, of Boston, 
Mass., on the brief), for appellant. 

Brenton K. Fisk, of Boston, Mass. (Andrew J. Aldridge, of Boston, 
Mass., on the brief), for appellees. 


MAHONEY, D. J.—This cause was tried before a jury in the Dis- 
trict Court in and for the District of Massachusetts, and at the close 
of the testimony, the court granted the defendant’s motion for a di- 
rected verdict. The plaintiff then appealed from the judgment which 
was entered on the verdict. 

The action is one at law for deceit, brought against the defendant 
bank and its receiver. It is based on fraudulent misrepresentations 
made to the plaintiff by the president of the bank prior to its closing 
and to the appointment of the receiver. 

The declaration recites that the plaintiff is a citizen of Massachu- 
setts with an usual place of business in Boston, in the District of Massa- 
chusetts, and that the defendant is a national banking association with 
its usual place of business in Boston. It then alleges: 


NOTE—For similar decisions see Banking Law Journal Digest (Fifth 
Edition) §1068. 
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That on December 16, 1931, the defendant, Boston-Continental Na- 
tional Bank, closed its doors in the regular course of business and did 
not open thereafter, and on December 17, 1931, J. W. Pole, the Comp- 
troller of the Currency of the United States, took possession of the assets 
of said bank for the purpose of winding up its affairs; that thereafter 
said Comptroller of the Currency appointed a receiver of said bank 
and that the defendant, Frederick 8. Deitrick, has succeeded to the 
office of receiver, has duly qualified as receiver by giving bond, and is 
now in possession of the books, records and assets of said bank and is 
acting as receiver. 

That in the spring of 1931 the plaintiff was the owner of a consider- 
able number of shares of the capital stock of the defendant bank, which 
shares he had purchased during and subsequent to 1928. 


That for some time prior to the spring of the year 1931 the defend- 
ant bank was hopelessly insolvent. The bulk of its assets were frozen 
and its liabilities were greatly in excess of its assets, and it was unable 
to meet its obligations as they matured, so that at that time its capital 
stock was absolutely worthless. In the spring of 1931 its position be- 
came even more precarious, its reserves became dangerously low, and 
its prospects of liquidating its present assets became more and more 
remote. The defendant bank was absolutely unable to meet its current 
obligations, and even if it had been able to liquidate some of its frozen 
assets, it would, nevertheless, have been quite as hopelessly insolvent 
because of the excess of liabilities over assets. This precarious financial 
condition was well known to the officers and directors of the defendant 
bank, and they knew that unless they could procure immediate relief 
to enable them to take care of current obligations the bank must close. 
That at that time while the bank was in such a precarious condition the 
Comptroller of the Currency informed the bank that its bond account 
had been impaired to the extent of $300,000 and had fallen below the 
specified reserve and that the bank would have to raise the sum of $300,- 
000 to make good such impairment or he would order the bank closed. 

In these circumstances the then president of the defendant bank, 
Terrell M. Ragan, as a result of the demand of the comptroller that the 
bank raise $300,000, acting under the authority of the board of di- 
rectors, set out to obtain said sum, and knowing the plaintiff to be a 
man of means and important in financial circles in said Boston, ap- 
proached the plaintiff and requested him to put $300,000 into the de- 
fendant bank. That said Ragan, while negotiating with the plaintiff 
for the investment of said sum, as president of said bank being there- 
unto duly authorized, and acting in behalf of said bank was perfectly 
solvent, that its loans were sound, that the assets were farily liquid, 
that its business was good, and that its prospects as an independent 
financial institution were excellent; that its only embarrassment was in 
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the depreciation of the value of its bonds. He further represented that 
the national bank examiner had requested that the depreciation in the 
value of the bonds held and owned by the bank be made up and that a 
$300,000 guarantee fund be established as against said depreciation, and 
that if such a guarantee fund were established, the requirement of the 
national bank examiner would be fulfilled and the bank would be per- 
mitted to carry on its business unmolested; that the bank’s assets were 
in excess of: its liabilities and were ample to take care of all obligations 
as they should mature; that there was a substantial equity behind the 
capital stock of said bank and that said stock was an excellent invest- 
ment. 

All the representations made by said Ragan as set forth in the fore- 
going paragraph with reference to the financial condition of the de- 
fendant bank and its capital stock were false, fraudulent and intended 
to deceive the plaintiff and induce him to rely thereon, to advance money 
to said bank, to purchase a considerable quantity of the shares of its 
capital stock, and to refrain from selling shares of its stock which he 
then held, so that the price at which the stock of said bank was then 
selling in the market might be kept at an artificially high level in ex- 
cess of its true value, and so that the knowledge of such investment, 
purchase and holding might be disseminated in the financial community 
for the same purpose. That said Ragan as president of said bank knew 
that the aforesaid representations were false, fraudulent and calculated 
to deceive and intended that the plaintiff rely upon said representa- 
tions, and to act in reliance thereon; that said Ragan as president of 
the defendant bank knew of the bank’s hopeless insolvency, and knew 
that the depreciation of its bonds was but one of the many insuperable 
difficulties which the bank faced and that the bolstering up of the bond 
values by the said guaranty fund would not cure the insolvent condi- 
tion of the bank, but said Ragan, nevertheless, deliberately and wilfully 
made the false representations expecting and intending that the plain- 
tiff be defrauded of the moneys which he might be willing to advance 
in reliance upon said representations, and which he might be willing 
to invest in the purchase of shares of the capital stock of the defendant 
bank, and which he might lose by refraining from selling the shares of 
said bank stock which he held. 

That thereafter during the year 1931 said Ragan as president of 
said bank continued to misrepresent to the plaintiff the financial con- 
dition of said bank and continued to represent that the bank was in 
a sound financial condition, that its loans were good and that its assets 
were fairly liquid ; that there was a substantial equity behind the capital 
stock of said bank and that said stock was an excellent investment, and 
advised the plaintiff to purchase shares of its capital stock, and to re- 
frain from selling shares of its capital stock. That said representations 
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with reference to the solvency of said bank and its loans were false and 
fraudulent and were known by the defendant bank and said Ragan to 
be false and fraudulent, and were made for the purpose of continuing 
to deceive the plaintiff, and for the purpose of keeping the plaintiff in 
ignorance of the true condition of the bank and to induce him to pur- 
chase more shares of its capital stock and to retain such shares as he 
purchased in reliance upon said representations, and to refrain from 
selling such shares as he had purchased prior to the making of said 
representations, and in order that the market price of said stock might 
be maintained. 

That the plaintiff believed the false representations made to him and 
continued to be made to him by the defendant bank, acting through 
said Ragan as hereinabove set forth, and the plaintiff, acting in reliance 
on said representations, and continuing to rely thereon, did purchase a 
considerable quantity of the stock of said bank, to wit, at various times 
from March 3, 1931, to November 16, 1931, 2,723 shares, and paid 
therefor the sum of $91,350.69, and the plaintiff did refrain from sell- 
ing the shares of stock of said bank which he had purchased prior to 
the making of the misrepresentations hereinbefore alleged. That since 
the closing of the defendant bank the receiver therefor brought suit 
against the plaintiff upon an assessment made on account of said stock 
and that the liability of the plaintiff on account of said assessment has 
been satisfied by a compromise approved by the court. 

The defenses set up in the answers were general denial, res ad- 
judicata, and negligence on the part of the plaintiff. 

At the close of all the evidence defendant filed a motion for a di- 
rected verdict on the following grounds: 

1. Failure of the plaintiff to state and prove a claim upon which 
relief can be granted. 

2. Want of sufficient evidence to show responsibility of defendant 
bank for the alleged deceit. 

3. The evidence shows that the claims here in litigation have been 
duly compromised and released. 

4. The evidence adequately shows that the plaintiff’s cause of action 
had been adjudicated by this court before the present suit was begun. 

5. The evidence fails to show any amount of damages which can be 
recovered against the defendants. 

6. The evidence shows that pursuant to the statutory provisions ap- 
pearing in 12 U.S; C. § 82 [12 U.S. C. A. § 82] the defendant bank 
is precluded from all liability to the plaintiff. 

The court granted the motion for directed verdict on the ground 
that the plaintiff had not introduced sufficient evidence to establish the 
authority of the president to make these misrepresentations. 

In granting the motion for a directed verdict, the trial court stated 
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that it did so on the ground that there had not been sufficient evidence 
introduced of the responsibility of the bank for Ragan’s statements and 


conduct. 
In Clark v. Boston-Continental National Bank, 1 Cir., 84 F. 2d 6035, 


at page 606, the court said: 







“‘Two questions are raised in this case: 
‘‘(1) Whether a corporation may be held for the false representa- 
tions made by its directors, or under their authority .. .’’ 






And it then held that: 


‘“‘Tf the false representations made by the president of the bank, 
under the authority of its directors, can be said to have been made in 
the course of its business and for its benefit, then it has been held that 
the false representations are those of the corporation whether they are 
in excess of its corporate powers or not.’’ 










Did the plaintiff show by the evidence that the president of the de- 
fendant bank acted under the authority of the bank in deceiving the 
plaintiff? The burden of proof was on the plaintiff to do so. In this 
he failed. The president of the bank made statements of various kinds 
to the plaintiff, all of which were intended to be to his own personal 
advantage and to the personal advantage of certain other directors of 
the bank. The purchase of such stock by the plaintiff would not neces- 
sarily result in advantage to the defendant bank. Nowhere in the rec- 
ord does it appear that the board of directors ever voted authority to 
the president, or ratified his actions in any way, to make the defendant 
responsible. As president of the defendant bank Ragan was expressly 
or impliedly authorized to do certain things which readily fell within 
the realm of his sphere of activity as president. But that does not make 
the bank liable. Outside of the ordinary business of the bank, he has 
no right to act without special authority. Bingham v. National Bank, 
105 Mont. 159, 72 P. 2d 90-99, 113 A. L. R. 315; American Surety Co. 
v. Pauly, 170 U. 8S. 133, 155, 156, 18 S. Ct. 552, 42 L. Ed. 977. What 
the president did in this case was outside of the ordinary business of 
the bank. 

The directors authorized the president to raise the money but did 
not authorize him to make false representations in so doing. As presi- 
dent it was beyond the scope of his duties to misrepresent the condition 
of the bank. 

The board of directors at no time authorized him so to act. The 
minute book of the directors nowhere shows any authority running to 
the president from the board of directors to promote dealings in bank 
shares. Clearly, such actions are not within the limits of any duty im- 
posed upon the president of a bank. Further, they operated to the 
detriment of the bank in this case since the bank was under obligations 
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to obtain a certain number of shares of the bank stock under the terms 
of its agreement with the plaintiff, which was the subject of another 
suit. 

The plaintiff was an experienced business man. As such he should 
not have acted without clear and positive evidence of the action of the 
board of directors in such a matter. It is not the business of nor any 
part of the duty of the president of a bank to give advice as to the value 
of the stock of the bank to prospective purchasers. Farmers’ State 
Guaranty Bank v. Cromwell, 70 Okl. 199, 173 P. 826. It does not ap- 
pear from the entire record that the substantial rights of the parties 
were affected in any way by the action of the trial judge. No evidence 
was presented by the plaintiff to show that the president of the defend- 
ant bank was authorized in any way to make the alleged fraudulent 
representations upon which the plaintiff acted allegedly to his loss. 

The determination of this question is decisive of the case. There is 
no necessity for this court to pass on any further points involved. 

The defendant’s motion for a directed verdict was properly granted. 
The judgment of the District Court is affirmed with costs. 


GIFT OF CO-OPERATIVE SHARES 


Old Colony Co-operative Bank v. Burger, Supreme Court of Rhode 
Island, 7 Atl. Rep. (2d) 725 


The owner of a deposit, represented by a certificate of shares in 
a co-operative bank, ‘‘turned over the bankbook’’ to his daughter 
saying: ‘‘Here, Johanna, here is the bankbook. I give it to you as 
a present. Don’t lose it and don’t give it away. Keep it.’’ The 
daughter then placed the bankbook in a cannister on the mantel shelf 
which was the place in which it was ordinarily kept by the father. 
After the father’s death, it was held that this evidence was insuffi- 
cient to establish a gift in favor of the daughter. 


Suit by the Old Colony Co-Operative Bank against Johanna Burger 
and others to compel the respondents to interplead for the right to the 
possession of a certain deposit in the complainant bank. From an 
adverse decree, Johanna Burger appeals. 

Decree affirmed, and cause remanded, with directions. 

William B. Sweeney, of Providence, for complainant. 

Charles R. Easton and William F. Barry, both of Providence, for 
respondent Burger. 

Forrest B. Morgan, of Providence, for respondent Brindle. 


NOTE —For similar decisions see Banking Law Journal Digest (Fifth 
Edition) $606. 
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FLYNN, C. J.—This is a bill in equity brought to compel the re- 
spondents to interplead for the right to the possession of a certain deposit 
in the complainant bank. Each of the respondents filed an answer to 
the bill, and thereupon a decree of interpleader was entered over the 
objection of the respondent Burger. The cause was then heard before 
a justice of the superior court on the bill, answers, replication of re- 
spondent Brindle, and evidence; and thereupon a decree was entered, 
awarding the deposit to the respondent Brindle as executor of the will 
of Herman F. Kaiser. The cause is before us upon the appeal of the 
respondent Burger from that decree. 

The undisputed testimony shows that the money in question originally 
was deposited in the complainant bank by one Herman F. Kaiser, father 
of the respondents, who died testate on January 11, 1938, at the age of 
eighty-five years; that this deposit was evidenced by a certificate of 
shares in the complainant bank and a bankbook standing at all times in 
the father’s name; and that the respondent Harry Brindle was duly 
appointed executor of his father’s will, by which the residue was divided 
equally between the testator’s three children. 

The respondent Johanna Burger claims the right to have possession 
of the deposit by virtue of an alleged gift made to her by the testator 
during his lifetime. The respondent Brindle, as executor, denies the 
claim of the respondent Burger and claims the deposit as an asset of 
his father’s estate. 

The evidence for the respondent Burger tends to show that the 
testator had lived a good portion of many years at her home; that she 
had rendered some care and services to him and had assisted him at 
times in the collection of rents, particularly while he was away on vaca- 
tions in Florida and Europe; that, without previous intimation of any 
intention to make a gift, the father turned over the bankbook to her on 
January 1, 1938, saying: ‘‘ Here, Johanna, here is the bankbook. I give 
it to you as a present. Don’t lose it and don’t give it away. Keep it’’; 
that the respondent Burger, as she testified, then ‘‘put it (the book) in 
a cannister on the mantel shelf and I thought nothing of it because I 
figured my father was going to live to be a hundred because he was 
in wonderful health except twice’’; that on January 10, 1938, notwith- 
standing the alleged previous gift, he again gave the same bankbook to 
the respondent Burger and, to express his donative intent, used prac- 
tically the identical words that he had used on January 1; and she put 
the book in the same place as before. 


The evidence further shows that the respondent Burger made no 
withdrawals from the deposit and made no attempt to change over the 
deposit, or the bankbook or certificate of shares, into her own name 
during the lifetime of the testator ; but that, after her father’s death, she 
attempted to make a withdrawal therefrom for the purpose of paying 
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some obligations ; and that she then had conversations with an employee 
and the attorney for the bank and also with another attorney concerning 
her alleged ownership of and her proposed withdrawal from this deposit. 

On the other hand, the evidence in favor of the respondent Brindle 
shows that the cannister on the mantel, where respondent Burger testified 
she placed the bankbook, was the usual place for the testator to keep 
his bankbook; that it was placed and kept there after the alleged gift 
to the respondent Burger on January 1; that notwithstanding the alleged 
completed gift on that occasion, the testator thereafter, on January 10, 
personally took the book to the bank and made a withdrawal therefrom 
for the payment of some small bills; and that he then told the bank 
teller that he would be back again in a week or two to make a further 
withdrawal for the payment of taxes; that admittedly he alone had 
always made the deposits and withdrawals; that the respondent Burger 
had never exercised or attempted to exercise any control over the bank 
deposit or book during her father’s life; and that the book had been 
kept where the testator had always kept it even when he was away in 
Europe and Florida; and that the conduct of the testator and the re- 
spondent Burger toward this deposit showed a lack of any present in- 
tention on the part of the testator to entirely divest himself of dominion 
over the deposit and the evidences thereof. 

The trial justice found upon conflicting evidence that there was no 
legally completed delivery of the bankbook to respondent Burger and 
that the testator had not evidenced a present intention to part with 
dominion over the book or over the deposit. He therefore found that 
the respondent Brindle, as executor of the will of Herman F. Kaiser, 
deceased, was entitled to the bankbook, deposit and certificate of shares 
in the complainant bank that represented the deposit. 

Three questions are raised by the respondent Burger under her 
appeal: First, was she entitled to the framing of issues of fact and a 
trial by jury; second, was the bill of interpleader proper in this case; 
and third, was the trial justice clearly wrong in finding on the evidence 
that there was no valid and completed gift inter vivos of the bank 
deposit to the respondent Burger? 

The first question was raised before hearing on the merits by the 
motion of the appellant, ‘‘that issues of fact for trial by a jury be 
framed by this court for the determination of such facts as to such 
gift, in accordance with the provisions of section 7 of Chapter 341 of 
the General Laws.’’ The section referred to reads as follows: ‘‘In 
equity causes the superior court may frame issues of fact to be tried 
by a jury, as the court in its discretion may deem advisable; otherwise 
all equity cases shall be tried in the superior court on depositions, ex- 
cepting such cases as the court shall allow to be tried wholly or in part 
on oral evidence.’’ 
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Previous to 1893 a party complying with stated provisions had the 
right by statute to have issues of fact framed and tried by a jury in 
an equity cause. This was changed by the Judiciary Act of 1893 which 
authorized such a trial only in the discretion of the appellate division. 
Then, under chap. 20 of the Court and Practice Act of 1905, the above- 
quoted language of sec. 7, chap. 341, came into our law; and since that 
time, as the language plainly indicates, a request to frame issues of fact 
to be tried by a jury in an equity cause has been addressed to the dis- 
eretion of the superior court. Moreover, this court has held that such a 
jury trial in an equity cause is not a matter of right. Bellini v. Neas, 
50 R. I. 288 at page 286, 146 A. 634, 68 A. L. R. 303. 

But the appellant contends that, even under this interpretation and 
practice, her motion was addressed to the sound discretion of the court 
and should not have been arbitrarily or capriciously denied. This may 
be conceded in general but the sufficient answer to this contention here 
is that the transcript which appellant has brought up discloses no such 
arbitrary or capricious decision. The only record before us on this 
point is composed of the papers and jacket entries in the case. These 
show that the trial justice had before him, on this motion, only the bill 
of complaint, the answer of each respondent, and the replication of 
respondent Brindle to the answer of respondent Burger. 

Upon these pleadings it was apparent that the issues of fact in the 
case were simple and not complicated or unusual. They presented the 
usual facts which have been commonly heard on a bill of interpleader 
by a justice in equity without a jury. Conceivably there may be cases 
when the framing of such issues to be tried by a jury might be considered 
by the court as desirable and helpful to it in deciding an equity cause. 
However, as there is no record before us which shows any arbitrary 
action or abuse of discretion by the superior court in the circumstances 
of this case, we fail to see how the appellant’s first contention can be 
sustained. 

The second question is raised by the objection of the appellant to 
the entry of a decree of interpleader on the ground that there was col- 
lusion between the bank and respondent Brindle in bringing the bill of 
interpleader; and also that there was no equity in the bill of inter- 
pleader. We are unable to find any evidence in the record of collusion 
between the bank or its attorney and the respondent Brindle or his 
attorney. 


We also think that each of the respondents here was making claim 
to the same deposit, which was held by the bank as a disinterested stake- 
holder ; that there was a legitimate reason to fear several suits therefore ; 
and that otherwise the allegations of the complaint, answers, and replica- 
tion, which were the only pleadings then before the court, sufficiently 
set out a situation which brings the cause within the requirements that 
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permit such a bill of interpleader to be maintained. See Industria] 
Trust Co. v. Colt, 46 R. I. 319, at page 322, 128 A. 200. 

The third question raises an issue of fact upon the evidence submitted 
in the cause. Having set up a gift to herself as the reason for not de- 
livering up the bankbook to the executor, the burden was upon the re- 
spondent Burger to prove the alleged gift inter vivos by satisfactory 
evidence. Stiness v. Brennan, 51 R. I. 284, 154 A. 122; Bagley v. Page, 
57 R. I. 186, 191, 189 A. 39. The evidence on this issue was in conflict 
and either one of two reasonable conclusions was possible. The trial 
justice apparently adopted one of them as the more reasonable and 
based his decision largely on the conduct of the respondent Burger and 
the conduct of the testator, during his life and after the alleged gift, 
as being inconsistent with any intent to complete a gift. Upon such 
conflicting evidence, the decision of a trial justice upon a factual issue 
is entitled to great weight. We have examined the evidence and, as 
we cannot say that the trial justice was clearly wrong in his findings of 
fact, the third contention of the appellant cannot be sustained. 

For the reasons stated, the appeal of the respondent Burger is over- 
ruled, the decree appealed from is affirmed and the cause is remanded to 
the superior court for further proceedings. 


LIABILITY FOR ASSESSMENT AGAINST BANK 
STOCK 





Bicknell v. Hemmeter, Supreme Court of Michigan, 286 N. W. Rep. 823 





Shares of bank stock were left by will to the testator’s widow, 
who was also executrix of the will. Subsequently, a receiver was 
appointed for the bank and an assessment was levied against the 
shares. At no time did the widow refuse in writing, or otherwise, 
to accept ownership of the shares. The shares were never transferred 
on the books of the bank to the name of the widow. It was held, 
nevertheless, that she was liable for the assessment. 


Action by Donald Bicknell, receiver of the People’s American State 
Bank, against Carrie Hemmeter and others for stock assessment levied 
on stock of a bank. From an adverse decree, the named defendant 
appeals. 

Affirmed. 

Argued before the Entire Bench. 

George C. Ryan, of Saginaw, for appellant. 

Nash & Nash, of Saginaw, for appellee. 


NOTE—For similar decisions see Banking Law Journal Digest (Fifth 
Edition) §1460. 
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BUSHNELL, J.—This is an appeal from a decree requiring defend- 
ant Carrie Hemmeter, widow of William F. Hemmeter, to pay an assess- 
ment upon 455 shares of the capital stock of the People’s American 
State Bank, of Saginaw. Mr. Hemmeter, the owner of this stock, died 
on April 25, 1931, and no transfer of the stock has ever been made upon 
the books of the bank. His last will and testament contains the follow- 


ing: 


‘‘Second, I give, devise and bequeath to my beloved wife, Carrie 
Hemmeter, all of my property, real, personal and mixed for her sole 
use and benefit, with full power and authority to sell, lease and dispose 
of and to execute and acknowledge all instruments and conveyances, 
excepting and providing, however, that our homestead shall not be sold 
and shall always remain the home for my descendants, 


“‘Third, I bequeath to my son, Arthur W. Hemmeter, the sum of 
fifteen hundred dollars ($1,500.00) to be paid to him in cash after my 
death. 

‘Fourth, I will, devise and bequeath all the residue of my estate 
real, personal and mixed, that shall be left after the death of my said 
wife and not having been used or disposed of by her during her lifetime 
to my son, Arthur W. Hemmeter.”’ 


The will was admitted to probate July 13, 1931, on petition of Mrs. 
Hemmeter, the executrix. The inventory lists the stock in question as 
having an appraised value of $19,337.50, the total value of the estate 
being $38,462.25. No claim was presented to the estate with respect to 
the assessment in question, although a notice was sent by the receiver. 
The final account of the executrix is silent as to the bank stock. It shows 
that all the money received was disbursed and contains the usual request 
for the assignment of the residue ‘‘according to law and terms of the 
will.’? This account was allowed and the estate was closed on April 5, 
1938. 


Plaintiff, who is a successor receiver of the bank, testified that a 
conservator was appointed sometime in February of 1933 and that the 
stock assessment was levied on October 23, 1934. A dividend was paid 
upon the bank stock several months after the death of Mr. Hemmeter. 


The trial judge filed a written opinion in which he observed that the 
order assigning the residue and closing the estate was entered approxi- 
mately 51 days after the bank holiday had been declared, and that, 
although Mrs. Hemmeter consulted a competent attorney, now deceased, 
who advised her not to accept the stock, and her son, Arthur, intimated 
a willingness to take it, that she had knowledge of the bank’s refusal to 
transfer the stock to Arthur, and that: ‘‘At no time prior to the final 
order closing the estate and the distribution of the assets thereof did the 
defendant refuse in writing, or indicate to the judge of probate in any 
manner whatsoever that she would refuse to take under the terms of 
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the will, or refuse to accept any part of the estate under the terms of 
the will.’’ 

The court found that the assets of the estate had been distributed 
to defendant, who accepted them subject to the stock assessment, and 
that she is the real owner of the stock in question. 

Mrs. Hemmeter’s appeal is largely based upon the inequity of the 
court’s decree and on the proposition that she cannot be held liable in 
the absence of a contractual obligation on her part. 

The liability of a stockholder may be enforced in a suit at law or in 
equity by a bank in process of liquidation or by any receiver or other 
officer succeeding to the legal rights of the bank. 3 Comp. Laws 1929, 
§ 11945 (Stat. Ann. § 23.52). The obligation of a stockholder is both 
contractual and statutory, and the statutory assessment against bank 
stock made after the death of a stockholder becomes the obligation of 
his estate. Lawrence v. DeBoer, 273 Mich. 172, 262 N. W. 660. 

Mrs. Hemmeter could have refused to accept the stock, but there is 
no indication that she ever did anything to accomplish this. Mrs. Hem- 
meter petitioned the probate court to distribute the residue of the es- 
tate according to the terms of the will, and the court made an order 
to that effect. The stock belonged to the estate and was within her con- 
trol as executrix. It would be inconsistent to permit her to seek dis- 
tribution of the residue in her capacity as executrix and also permit her 
as an individual to prevent that distribution. 

In Re Smith’s Estate, 282 Mich. 566, 276 N. W. 554, bank stock was 
omitted from the inventory of the estate but subsequent dealings with 
respect to it were held to be inconsistent with the argument that Mrs. 
Smith never became its owner. 

In Fors v. Thoman, 267 Mich. 148, 255 N. W. 297, Mrs. Thoman was 
held to be an owner upon the death of her husband where bank stock 
was held by them jointly even though she paid nothing for it and 
claimed to have no knowledge that her name had been placed upon the 
certificate, although she had indorsed and deposited a dividend check 
in their joint account. See also Keyser v. Hitz, 133 U. S. 138, 10S. Ct. 
290, 33 L. Ed. 531. 

Mrs. Hemmeter was a real and beneficial owner of bank stock and 
should be held liable for the assessment thereon. Glass v. Lock, 286 
Mich. 628, 282 N. W. 845; Schlener v. Davis, 5 Cir., 75 F. 2d 371, 99 
A. L. R. 498; Forrest v. Jack, 294 U. S. 158, 55 S. Ct. 370, 79 L. Ed. 
829, 96 A. L. R. 1457, and other cases cited in annotations in 99 
A. L. R. 505. 

Appellant argues that we should follow the rule stated in Andrew, 
State Superintendent of Banking v. First Trust & Savings Bank, of Ida 
Grove, 219 Iowa 1244, 260 N. W. 849. That case has facts quite similar 
to the instant case and there the court found that there was no lia- 
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pility on the part of the widow for the assessment because such liability 
was strictly contractual and consent to become a stockholder was not 
established even though the widow had received dividends and had ac- 
cepted possession of the stock. Liability was imposed, however, upon 
the estate. The rule we have followed in Michigan is that the stock- 
holder’s liability, although contractual, is also statutory, a situation not 
considered by the Iowa court. See In re Burger’s Estate, 276 Mich. 
485, 267 N. W. 887; Fors v. Thoman, and In re Smith’s Estate, supra. 

Repudiation of ownership not having been effectually established, 
the residue of the estate having been assigned to Mrs. Hemmeter in ac- 
cordance with the will and not having declined to accept the bank stock, 
she must be held to be its owner and liable for the assessment. 

The decree of the circuit court is affirmed, with costs to.the appellee. 


McALLISTER, J. (dissenting).—Carrie Hemmeter received the 
shares of stock upon which plaintiff is seeking to hold her for assess- 
ment liability, solely as executrix of the will of her husband and in the 
course of administration of his estate. In the inventory of the estate, 
the defendant charged herself as executrix with the receipt of the stock. 
In her final account the stock did not appear as an asset of the estate 
but the account did show that the debts of the estate exactly equalled 
the assets. Defendant filed her petition for allowance of final account 
and assignment of residue. There was no residue to be assigned, and 
defendant knew this to be the fact at the time she filed her petition. 
Reference therein to ‘‘residue’’ was probably due to the use of a printed 
form; but under the circumstances, it was meaningless. Defendant 
never accepted the stock, except in so far as she might be said to have 
done so as executrix. She received nothing whatever out of the estate 
except her widow’s allowance. Even if the assessment had been filed 
and allowed as a claim against the estate, it would have been subject 
to prior payment of the widow’s allowance. She took nothing except 
that ta’ which she was entitled by statute. No act of hers resulted in 
disadvantage to any creditor. Our holdings in Lawrence v. DeBoer, 
273 Mich. 172, 262 N. W. 660, and Schutz v. Read, 284 Mich. 548, 280 
N. W. 45, were based upon equitable considerations, and held that a 
party could not accept assets from an estate with knowledge or reason 
to believe that his conduct would result in placing such assets beyond 
the reach of an impending stock assessment. A widow’s allowance is 
not, in any event, within the reach of such an assessment. It would be 
most inequitable to subject defendant to liability for stock assessments 
in the instant case. If she had received anything from the estate ex- 
cept that to which she was entitled by statute, there would be a basis 
for such liability. What happened to the stock is a mystery, and there 
is no intimation of its solution in the record. It may have been that 
the stock was sold by the executrix and the funds used to pay expenses 
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of the estate; but this would not subject defendant to individual lia. 
bility. The burden of proof was upon plaintiff to show that defendant 
received the stock or accepted it in her individual capacity, in order to 
charge her with liability for the stock assessment. No such proof hav- 
ing been adduced, the judgment against defendant should be reversed, 
with costs to defendant, and without a new trial. 


BANK LIABLE IN PAYING CHECK BEARING 
FORGED INDORSEMENT 


Seidman v. North Camden Trust Company, Supreme Court of New 
Jersey, 7 Atl. Rep. (2d) 406 






Syllabus by the Court 

Generally, a bank is liable to the drawer of a check for paying it 
on a forged indorsement, in the absence of estoppel, contributory negli- 
gence, or ratification, or unless the money has reached the intended 
person. 

When the question whether the instrument in suit was forged 
became, under the proofs, a question of fact, and when the trial judge, 
sitting without a jury, found as a fact that the instrument was forged, 
and that finding was supported by substantial evidence, it is conclusive 
on appeal. 

The drawer’s belief that the designated payee of a check is a real 
and not a fictitious person, makes inapplicable the rule of the law 
merchant embodied in the Uniform Negotiable Instruments Act that an 
instrument made payable to the order of a fictitious or non-existent 
person is in legal effect payable to the bearer, since that rule applies 
when the fictitious character of the payee is known to the drawer. 

Where the evidence tends to show that the defendant bank negli- 
gently cashed a check upon the forged indorsement of a stranger, with- 
out attempting to determine the rights of the impostor, and when it 
knew or reasonably should have known that the impostor was not the 
intended payee, a finding of the trial judge, sitting without a jury, that 
the bank’s negligence caused the loss, was justified, and the drawer of 
the check was not estopped from proceeding against the bank, even 
though the name of the intended payee was written in an abbreviated 
form. 





Suit by Louis Seidman against the North Camden Trust Company 
to recover a sum alleged to have been improperly paid out by the 


NOTE—For similar decisions see Banking Law Journal Digest (Fifth 
Héition) $506. 
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defendant on a forged indorsement to a check made by the plaintiff. 
From a judgment in favor of the plaintiff, the defendant appeals. 

Judgment affirmed. 

TRENCHARD, J.—This is the appeal of the defendant below from 
plaintiff’s judgment rendered by the trial judge, sitting without a jury, 
in a suit to recover $270 alleged to have been improperly paid by the 
defendant trust company upon a forged indorsement to a check made 
by the plaintiff. 

The sole ground of appeal is the denial of the motion made. at the 
conclusion of the case for a directed verdict in favor of the defendant 
(i. e., a motion for judgment on the ground that no issue of fact was 
presented justifying a finding of liability of the defendant), it being 
asserted in the motion (1) ‘‘that under the Negotiable Instruments 
Act’’ the instrument was made payable to bearer; (2) that ‘‘under the 
facts an estoppel has been worked and plaintiff is deprived of his right 
of action;’’ and (3) that there was ‘‘no proof that the indorsement of 
the payee is a forgery.”’ 

We believe that the motion was properly denied. 

Generally, a bank is liable to the drawer of a check for paying it on 
a forged indorsement, in the absence of estoppel, contributory negli- 
gence, or ratification, or unless the money has reached the intended per- 
son. 9 C. J. S., Banks and Banking, § 356, page 734; Board of Edu- 
cation v. National Union Bank, 121 N. J. L. 177, 178, 1 A. 2d 383; 
Harter v. Mechanics’ Bank, 63 N. J. L. 578, 44 A. 715, 76 Am. St. Rep. 
224; Pratt v. Union Nat. Bank, 79 N. J. L. 117, 75 A. 313; Pannonia 
Building & Loan Ass’n v. West Side Trust Co., 93 N. J. L. 377, 108 A. 
240. 

At the outset of the trial the following admission in the nature of a 
stipulation was made: ‘‘The defendant admits that there was cash there 
to cash the check, and they claim that this was practically a bearer check 
because of the peculiar spelling of the payee’s name, and, therefore, they 
had a right to cash it, and that it was not the Gordon O’Neill, Inc., for 
whom it was intended.’’ 

Now we think that such admission and other substantial evidence at 
the trial to the effect that the plaintiff delivered the check to a stranger 
who falsely represented himself to be from Gordon O’Neill Co., Inc., 
a creditor of the plaintiff for whom the check was intended, and that 
such check was cashed by the bank by paying it to such stranger after 
the latter had indorsed it, justified the trial court, sitting without a 
jury, in finding as a fact that the indorsement was a forgery, and such 
finding is conclusive on appeal. 

Also, we think that on the proofs the trial judge was justified in 
finding that the check was not a ‘‘bearer check.’’ The statute, R. S. 
7:2-9, paragraph 3, N. J. S. A. 7:2-9, par. 3, provides: ‘‘The instrument 
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is payable to bearer . . . when it is payable to the order of fictitious or 
nonexisting person: and such fact was known to the person making it so 
payable. .. .”’ 

The early English cases which first formulated the rule that a bill 
payable to a fictitious person is by legal intendment payable to bearer, 
and may be transferred without indorsement, clearly make the knowl- 
edge on the part of the drawer of the fictitious character of the payee a 
condition of the rule. 7 Amer. Jur. p. 841. 

It will be observed that the drawer’s belief that the payee is a real 
and not a fictitious person makes inapplicable the rule of the law mer. 
chant, embodied in the Uniform Negotiable Instruments Act, that an 
instrument made payable to the order of a fictitious or non-existent per- 
son is in legal effect payable to bearer, since that rule only applies when 
the fictitious character of the payee is known to the drawer. 7 Am. Jur. 
p. 843, See. 101, citing many cases among which are: Los Angeles In- 
vest. Co. v. Home Sav. Bank, 180 Cal. 601, 182 P. 293, 5 A. L. R. 1193; 
Seaboard Nat. Bank v. Bank of America, 193 N. Y. 26, 85 N. E. 829, 
22 L. R. A., N.S., 499. 

In the present case the evidence tended to show that the plaintiff- 
appellee gave a check to Gordon O’Neill Co., Inc., which was returned 
for insufficient funds. To replace this check, the check in question made 
payable to ‘‘Gordon O’Neill’’ was given to one who held himself out to 
be a representative of the Gordon O’Neill Co., Inc. The court below 
in denying the motion was justified in holding in effect that the check 
was not intentionally and knowingly made to a non-existing or fictitious 
person. Within the terms of the statute a name is ‘‘fictitious’’ when it 
is feigned or pretended, and a ‘‘non-existent’’ person is one who does 
not exist in the sense that he was not intended to be the payee by the 
drawer. Commonwealth v. Globe Indemnity Co., 323 Pa. 261, 185 A. 
796. In drawing the check in question to the order of the payee, the 
evidence tended to show that the drawer was not intending that an im- 
aginary person or non-existent person should as the payee take the 
check. Jt was therefore open to the trial judge, sitting without a jury, 
to find that the check in question was not payable to bearer. As we 
have seen, the testimony was that the plaintiff-appellee intended that 
Gordon O’Neill Co., Inc., was the person or corporation who was to re- 
ceive the proceeds of the check in question; that the check was to make 
good one given in payment of a merchandise account to Gordon O’Neill 
Co., Ine. 

Finally, the defendant-appellant contends that the motion for a di- 
rected verdict should have been granted because ‘‘an estoppel has been 
worked and plaintiff is deprived of his right of action.’’ 

We think not. It was open to the judge to find that the officials of 
the bank were negligent in the cashing of the check. As we have seen, 
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the evidence tended to show that the plaintiff intended the check to be 
payable to Gordon O’Neill Co., Inc., as was the original check which had 
been returned because of insufficient funds and to replace which the 
check in question was given later in the day. The evidence tended to 
show that the bank officials made no attempt to determine if the im- 
postor was authorized to cash the check in question; that they did not 
ask for any identification of the stranger; that no attempt whatsoever 
was made to find out who the person was, or if he was authorized to 
indorse and cash the check, or was otherwise entitled to the proceeds. 
It also tended to show that the defendant knew, or reasonably should 
have known, the impostor was not the intended payee, and that in fact 
the plaintiff intended Gordon O’Neill Co., Inc., his creditor, to be the 
payee. 

Also we think that plaintiff’s error in omitting the words ‘‘Co., Inc.,’’ 
did not preclude plaintiff’s recovery. The evidence justified the finding 
of the trial judge that it was the bank’s negligence which caused the 
loss; and the mere fact that the plaintiff erred in writing payee’s name 
in an abbreviated form did not render the check payable to a fictitious 
person within the meaning of the Uniform Act providing that checks 
payable to fictitious or non-existent persons are payable to bearer. Joseph 
Milling Co. v. First Bank, 109 Or. 1, 216 P. 560, 29 A. L. R. 358; Board 
of Education v. National Union Bank, 121 N. J. L. 177, 178, 1 A. 2d 383. 

The judgment will be affirmed with costs. 


CASHING CHECKS INDORSED “FOR DEPOSIT” 


Glens Falls Indemnity Co. v. Palmetto Bank, United States Circuit 
Court of Appeals, Fourth Circuit, 104 Fed. Rep. (2d) 671 


The secretary-assistant cashier of a mill company, who was given 
full authority over the company’s finances, indorsed a number of 
checks, payable to the company with a rubber stamp reading ‘‘ For 
deposit,’’ ete., to the company’s account. At his request, the de- 
fendant bank, in which the company’s account was kept, cashed 
these checks and the secretary appropriated the proceeds. It was 
held that, in view of the wide powers granted to the secretary over 
the mill company’s finances, the bank was not put on notice by the 
words ‘‘for deposit’’ in the indorsements and that it was not liable 
to the company. 


This affirms the decision of the United States District Court, 23 
Fed. Supp. 844, which was published in the October, 1938, issue of 


NOTE —For similar decisions see Banking Law Journal Digest (Fifth 
Edition) §699. 
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Bank to recover the amount paid by plaintiff under a fidelity bond. 









The Banking Law Journal at page 723. In discussing this decision 
it was there said: ‘‘In spite of the fact that the bank was held free 
from liability in this case, the practice of cashing checks indorsed 
‘for deposit’ for an agent of the payee is not a safe one to follow. 
It should be pointed out that the secretary had been given unusually 
wide authority particularly with respect to the supervision of the 
corporation’s bank accounts. There have been cases in which a bank, 
cashing checks payable to a corporation and indorsed by an agent 
of the corporation ‘for deposit,’ has been held liable for amounts 
misappropriated in this manner by the agent.’’ 


The action here was brought by a surety company which had 
issued a bond covering the secretary’s fidelity and which had made 
good to the mill company the amount embezzled by the secretary. 
The surety company sued the bank as subrogee of the mill company. 


Action by the Glens Falls Indemnity Company against the Palmetto 


From a judgment in favor of the defendant, 23 F. Supp. 844, the plain- 


tiff appeals. 


Judgment affirmed. 
PARKER, C. J.—This is an appeal from a judgment in favor of de- 


fendant bank in an action instituted to recover the amount of the loss 
sustained by a cotton mill as the result of embezzlement by its secretary 
and assistant treasurer of the proceeds of checks cashed by the bank. 
Plaintiff in, the court below was the Glens Falls Indemnity Company, 
surety on the fidelity bond of the secretary and assistant treasurer. 
Having paid the amount of the loss sustained by the mill as the result 
of the defaleation of this officer, it instituted suit against the bank on 
the theory that checks payable to the mill had been wrongfully paid 
by the bank to the officer resulting in the loss sustained by the mill. The 
principal contention of plaintiff is that verdict should have been di- 
rected in its behalf, as the facts are undisputed. They are as follows: 


Both the bank and the cotton mill were located in the town of 


Laurens, 8. C. The president and treasurer of the mill, one R. E. 
Henry, who was president also of a number of other mills, lived at 
Greenville, S. C., approximately 35 miles distant, and seldom came to 
Laurens. The business of the mill at Laurens was completely under the 
control and direction of C. 8. Link, Jr., who was secretary and assistant 
treasurer. He had complete control over the books of the mill in its 
office, over the cash in the drawer, over the deposit and withdrawal of 
funds from the bank and generally over all business of the mill trans- 
acted at Laurens. Mr. Henry testified that he had nothing to do with 
keeping the books, making up the books or handling the cash, that he 
‘‘delegated that full authority to Mr. Link,’’ and that Mr. Link handled 
the funds of the mill at Laurens. The by-laws of the mill provided 
that the assistant treasurer should act under the president and treas- 
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urer ‘‘as a general assistant to that officer’’ and should have authority 
‘to sign checks and drafts on any and all banks with whom the com- 
pany may be doing business.”” The bank was furnished a signature 
card by the mill, showing the signature of Henry as president and 
treasurer and Link as secretary and assistant treasurer, as authorized 
signatures for the bank to recognize in the transaction of business. 
There was uncontradicted testimony by President Henry to the effect 
that Link had authority to indorse checks payable to the mill and get 
the money on them. All of the dealings by the bank with the mill were 
had with Link and not with Henry. The testimony bearing upon the 
authority of Link is accurately summarized by the learned judge below 
as follows: ‘‘The president and treasurer of the mill, in pursuance of 
the resolutions of the board of directors, delegated to Link the same 
authority that he had as president and treasurer of the mill. In answer 
to the question, ‘You delegated the full authority you had to Link?’ 
he answered, ‘Yes, sir.’ Link was authorized to receive cash paid to 
the mill from incidental sources; had the authority to pay and paid all 
employees and officers of the mill in cash each week; he had the custody 
of the petty cash which ranged from one thousand to fifteen hundred 
dollars, and on one occasion, due to the banking holiday, as much as 
fourteen thousand dollars; he opened and had full charge of the mail; 
he collected rents ranging from two to three thousand dollars per month ; 
he was empowered to sell junk and scrap iron, and was given full au- 
thority to handle the financial affairs of the mill; and was empowered to 
contract debts and incur liabilities in behalf of the mill as he found it 
necessary to conduct the business of the same properly; he had custody 
of all books, records, deposit slips, checks and bank accounts; had au- 
thority to indorse checks payable to the mill and deposit the same to 
the credit of the mill, and for such purpose he used a rubber stamp 
containing the following words: ‘For deposit account of Watts Mills, 
Laurens, 8S. C.—C. 8. Link, Jr., Assistant Treasurer’; he had authority 
to cash checks properly indorsed ; he had supervision of all bookkeepers 
and clerks; he signed all the checks of the mill except when he was sick 
or absent; practically all the dealings with the bank were done by Link, 
and the printed checks used in drawing on the mill’s account were 
signed by Link over the printed words ‘Assistant Treasurer.’ ’’ 
Between April 12, 1933, and June 6, 1936, Link embezzled funds 
of the mill in the sum of approximately $19,000. Of this amount $15,- 
840.80 was obtained by cashing with the defendant bank at various 
times 46 checks drawn on other banks and payable to the mill. The 
embezzlements were concealed by an elaborate system of false entries 
which effectually deceived the auditors who made a quarterly audit of 
the books of the mill, and they were not discovered until after Link 
was discharged from his position in 1936. The checks upon which Link 
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thus obtained cash were indorsed with the rubber stamp above referred 

to in the same manner as checks that were deposited. There is no evi- 
dence that the bank had any notice of Link’s breach of trust or any 
reason to believe that he proposed to use the moneys received on the 
checks other than for the purposes of the mill. The collections of the 
checks were made over a period of three years; statements of account 
were regularly furnished the mill; and no protest was received as to 
any irregularity in the statements as furnished. 

Under these circumstances we think not only that it was proper to 
deny plaintiff’s motion for a directed verdict but also that verdict might 
properly have been directed for the defendant. There being no evi- 
dence that the bank had notice of any intended misappropriation by 
Link, the only question which arises is whether it was justified in deal- 
ing with him as representing the mill in cashing the checks. And we 
think that upon the evidence there can be no question as to this, whether 
consideration be had of the authority which Link was held out as pos- 
sessing or only of his actual authority. He was vested with complete 
control over the mill’s business at Laurens and with the handling of 
its funds. He was not, of course, authorized to convert the funds of 
the mill to his own use; but he was authorized to cash checks drawn to 
its order. A payment to him, therefore, of a check payable to the mill 
was payment to the mill itself; and the effect of the payment as a valid 
acquittance to the bank for the check cashed was not changed by the 
fact that he may subsequently have embezzled the proceeds. 

If after Link had obtained cash on one of the checks here involved 
he had been robbed of it on the way to the mill office, it would not occur 
to anyone that the bank could be held liable by the mill for the value 
of the check which it had cashed; but it must be apparent that liability 
in such case cannot depend upon the identity of the thief who steals 
the property. When Link cashed the checks he was acting within the 
seope of his authority as an officer of the mill. The fact that he sub- 
sequently exceeded his authority in embezzling the proceeds was no 
concern of the bank, in the absence of notice to it of his intention. The 
question was whether the bank was guilty of wrong or neglect in cash- 
ing the checks for him, not whether he was guilty of wrong in subse- 
quently stealing the proceeds. The payment to him was binding upon 
the mill in accordance with the elementary rule that transactions had 
with an agent within the scope of his authority are binding upon the 
principal. 

The case of Rivers v. Liberty Nat. Bank, 135 S. C. 107, 133 S. E. 
210, is not to the contrary. Payment of checks was made in that case, 
not to the manager of the corporation’s business, as was the case here, 
but to a mere bookkeeper whose authority was limited to depositing 
the checks in the bank. The same distinction applies to Standard Steam 
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Specialty Co. v. Corn Exchange Bank, 220 N. Y. 478, 116 N. E. 386, 
L. R. A. 1918B, 575. 

It is argued, however, with particular reliance upon Rivers v. Lib- 
erty Nat. Bank, supra, that the authority of Link was in some manner 
limited because the checks cashed were indorsed ‘‘for deposit’’; but we 
do not think that this indorsement affects the matter. It is provided 
by section 48 of the Negotiable Instruments Act, section 3699 of the 
§. C. Civil Code of 1922, that the holder may at any time strike out 
any indorsement which is not necessary to his title. If it could be 
stricken out, its restrictive character could be waived by the holder who 
was also the indorser (Cf. Brook v. Vannest, 58 N. J. L. 162, 33 A. 
382) ; and the acceptance of cash on the check when negotiating it con- 
stituted such waiver. The authority of Link, which extended to the 
collection of cash on checks as well as to depositing them, was unques- 
tionably broad enough to cover the waiver. If he had authority to 
indorse the checks in the name of the mill and collect the cash on them, 
as is admitted, it necessarily follows that he had authority to waive 
the restrictive character of a special indorsement which he himself had 
placed on them and to collect them as though they had been generally 
indorsed. This breadth of authority effectually distinguishes the case 
from Rivers v. Liberty Nat. Bank, supra, where the check was cashed 
by a bookkeeper who had no authority except to indorse the checks for 
deposit and to deposit them. 

The question arises in this connection whether the fact that the 
checks were indorsed ‘‘for deposit’’ was not sufficient of itself to put 
the bank on notice of the intended conversion on the part of Link. We 
do not think so. The duplicate certificates of deposit as issued by the 
bank showed only the deposits actually made; and the bank thus knew 
that the records made did not show that the checks were being deposited. 
The checks after performing their function were returned to the drawers 
thereof and not to the mill, and it was apparent that the restrictive 
indorsement could not deceive auditors of the mill as to the use made 
of them. We cannot see, therefore, that the cashing of the checks with 
this restrictive indorsement would have had any greater tendency to 
apprise the bank of the fraudulent conduct of Link than if they had 
been cashed upon the general or unrestricted indorsements which he 
was authorized to make. The point is made that the suspicions of the 
bank should have been aroused by the number of checks cashed; but it 
must be remembered that these were cashed over a period of three 
years and that during that period no notice was given the bank of any 
irregularity. Link handled money for the mill, drew money out of the 
bank for mill purposes, had complete charge of its affairs, and we can 
see nothing suspicious in the fact that he was getting cash on a check 
instead of drawing on the mill’s bank account for that purpose. The 
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officers of the bank saw nothing suspicious in this at the time; and their 

conduct is to be judged in the light of circumstances as they then ap- 
peared, not in the light of subsequent disclosures. Wisdom after the 
event is always easy. 

The point is made that the authority of Link must be held limited 
by the signature card filed with the bank and that the cashing of the 
checks was unauthorized because they were not indorsed in the hand- 
writing of Link and in the form set forth in the signature card. We 
think this contention entirely without merit. The purpose of the sig- 
nature card was to prevent forgeries and to indicate to the bank what 
officers of the mill were authorized to draw checks against its account 
or transact other business with the bank. It was in no sense a limita- 
tion upon the power of the mill’s officers. As we have seen, the cashing 
of the checks by Link was within his authority; and there is no ques- 
tion as to the fact that he himself indorsed and cashed them. To hold 
that the bank is not protected in paying funds to an officer of a cor- 
poration authorized to receive them, merely because such officer does 
not indorse the instrument upon which collection is made in a par- 
ticular form, would be carrying technicality to an extreme not war- 
ranted by any decision of which we have knowledge. 

The jury were instructed that recovery by plaintiff would be pre- 
cluded if the loss sustained by the mill was due to the negligent failure 
of its officers and directors to properly supervise the conduct of Link. 
It would seem that the evidence relied upon to establish this negligence 
tends rather to establish wide managerial authority on the part of Link, 
and that the charge as to negligence was not warranted. But as verdict 
should have been directed for defendant in any event, error in this re- 
spect was harmless and should be ignored. 

For the reasons stated, the judgment appealed from will be affirmed. 
Affirmed. 


RIGHT OF SURVIVING JOINT TENANT TO 
CONTENTS OF SAFE DEPOSIT BOX 


In re Gaines’ Estate, Andrews v. California Trust Co., California Dis- 
trict Court of Appeal, Second District, 92 Pac. Rep. (2d) 646 






In January, 1934, one Gaines went to a bank and rented a safe 
deposit box under a joint tenancy form of contract in the names of 
himself and Andrews, his grandnephew. The contract was signed 
by both parties after a bank employee had explained to Gaines that, 
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NOTE—For similar decisions see Banking Law Journal Digest (Fifth 
Edition) §1356. 
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under the terms of the contract, the contents of the box would 
belong to both parties jointly while both were living and, upon the 
death of either, would belong solely to the survivor. In the box 
Gaines placed shares of stock and promissory notes of the value of 
$200,000. Ome of the keys to the box was given to Andrews. Later 
he returned it to Gaines for safekeeping because he was leaving the 
state (California) for a considerable period of time and was afraid 
that he might mislay it. After the death of Gaines in October, 1936, 
the key was found in his safe in an envelope addressed to Andrews. 
In his will Gaines named Andrews and a trust company as execu- 
tors. The executors filed separate accounts, Andrews claiming the 
contents of the safe deposit box as his by right of survivorship and 
the trust company contending that the intention of Gaines in renting 
the box was to facilitate the settlement of his estate and that the 
contents of the box constituted part of the corpus of trusts set up 
in his will. It was held that Andrews, as surviving joint tenant, 
was entitled to the shares and notes found in the box. 


Proceeding in the matter of the estate of Charles A. Gaines, also 
known as C. A. Gaines, deceased, wherein Frederick Andrews and the 
California Trust Company, a corporation, co-executors filed separate 
accounts and each party filed exceptions to the account of the other. 
From an order settling and approving the account of the California 
Trust Company, and denying approval of the account of Frederick 
Andrews, Frederick Andrews appeals. 

Reversed. ‘ 

J. B. Irsfeld, Douglas Fawcett, and James B. Irsfeld, Jr., all of Los 
Angeles, for appellant. 


George E. Farrand and Edward W. Tuttle, both of Los Angeles, for 
respondent. 


WOOD, A. P. J.—Appellant (the individual executor) and respond- 
ent (the trust company executor) who are co-executors of the will of 
Charles A. Gaines, deceased, filed separate accounts in the probate court. 
In appellant’s account it is alleged that certain shares of stock, promis- 
sory notes and cash are owned by him in his individual capacity by 
virtue of certain joint tenancy agreements with decedent. In respond- 
ent’s account it is alleged that the property claimed by appellant indi- 
vidually belongs to the estate. Each party filed exceptions to the account 
of the other and trial was had upon the issues thus presented. From 
an order of the court settling and approving the account of respondent 
and denying approval to the account of appellant this appeal is taken. 

Charles A. Gaines died on October 4, 1936. Appellant was his grand- 
nephew, the grandson of a surviving sister. During the summers of 
1924 and 1928 appellant spent several weeks with decedent. During 
the years of 1933 and 1934, appellant saw decedent one or more times 
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a week and on some occasions acted as secretary for him. On January 
2, 1934, decedent went alone to a branch of the Seaboard National Bank 
and asked to rent a safe deposit box, stating that he wished to have 
appellant sign the contract with him. At that time an employee of the 
bank asked decedent if he wished appellant to sign as agent or as joint 
owner, showing him two forms of contract. After reading both forms 
he selected the joint tenancy form of contract. He was then told by 
the bank employee that the form of contract which he had selected when 
signed, would make the contents of the box belong to both decedent and 
appellant and upon the death of either, the contents would belong solely 
to the survivor. Decedent then signed the joint tenancy contract in the 
presence of the bank employee and thereafter on January 23, 1934, 
appllant also signed the contract at decedent’s request and in his pres- 
ence and in the presence of a bank employee. The contract, which 
appellant read at that time, provides in substance that decedent and 
appellant agree with each other and declare to the bank that they have 
rented the box as joint tenants, with right of survivorship, and that all 
property contained therein and which may thereafter be placed therein 
shall be their property as joint tenants with full rights of possession to 
the survivor in the event of the death of either. The rent for the box 
was paid by decedent. Each party received a key to the box. In De- 
eember, 1934, appellant returned his key to decedent stating that he 
was returning to Ohio and he would be there for a considerable period 
of time and was afraid that he might mislay it. Decedent accepted the 
key, agreeing to keep it for appellant. The key was returned to appel- 
lant following decedent’s death in an envelope which contained a letter 
dated December 20, 1935, addressed to appellant and signed by decedent. 
The letter was found in decedent’s office safe. Appellant did not place 
any of his property in the box at any time. 

Decedent in August, 1934, again went to the Seaboard National Bank 
where he had commercial and savings accounts in his individual name 
and asked for the proper signature cards to change these accounts to 
joint accounts with appellant. The cards were given him although he 
did not sign them at that time. On September 1, 1934, appellant signed 
the joint tenancy commercial account card at decedent’s request, it 
having been theretofore signed by decedent, and the card was returned 
to the bank on the same day. Appellant signed the joint tenancy special 
savings account card, which had been signed by decedent, on Septem- 
ber 5, 1934, and it was returned to the bank on the same day. Both 
of these joint tenancy cards provide in substance that appellant and 
decedent agree with each other and with the bank that all sums thereto- 
fore or thereafter deposited by either of said joint depositors shall be 
owned by them jointly with right of survivorship. 
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At the time of: decedent’s death the safe deposit box contained 12,228 
shares of common stock of Gillette Safety Razor Company standing in 
the name of decedent alone, which were valued at $175,000, five promis- 
sory notes for a total amount of $25,000, payable to decedent and his 
wife, said notes representing the balance due upon an agreement for the 
sale of real property, which was also in the box. There was on deposit 
in the joint tenancy commercial account the sum of $1,591.10 and in 
the joint tenancy savings account the sum of $33,344.68. The court 
found that all of the above-mentioned property was, immediately prior 
to being deposited in said safe deposit box and accounts, the separate 
property of decedent. In addition to the joint tenancy accounts dece- 
dent had six or eight other individual accounts in various banks, the 
total amount on deposit in these accounts being approximately $28,000. 

Decedent’s will, which was executed on March 3, 1936, disposes of 
an estate the appraised value of which, exclusive of the above-mentioned 
property, is more than $483,000. The will makes no mention of the 
joint tenancy instruments, nor does it specifically mention any of the 
property covered by said joint tenancies. The will disposes of the major 
portion of the estate to appellant and respondent to be held in trust for 
a period of fifteen years, during which time the beneficiaries of the trust 
estate are to receive the total sum of $8,050 per year from the net income, 
which, leaving out of consideration the joint tenancy property, amounts 
to approximately $16,000 per year. Appellant is not named as a bene- 
ficiary but the will provides that he shall receive part of the trust estate 
upon the termination of the trust. 

Appellant returned to Los Angeles on October 9, 1936, with the 
remains of his deceased uncle. At that time respondent delivered the 
letter dated December 20, 1935, which contained the key to the safe 
deposit box. Decedent had written on the envelope, ‘‘Wire Fred An- 
drews come here at once, C. A. G. Please deliver to Mr. Andrews.’’ The 
letter follows: ‘‘Dear Freddie: Enclosed please find the key to my safe 
deposit box in the Seaboard National Bank, Hollywood Blvd. at Whitley, 
which is in our joint names, said box contained most of my securities, 
stocks, deeds, etc., from my bank account which is in the name of my 
wife and self: you can draw checks for your and her allowance as pro- 
vided by my will, all other beneficiary payments to be held up until 
my estate is settled. You can immediately get in touch with California 
Trust Company, co-executor and start work on settling the estate. Sin- 
cerely, Uncle C. A. Gaines.’’ After reading the letter appellant stated 
to certain of respondent’s officers that he did not understand just what 
his uncle meant by the letter. Appellant read the will and noted the 
forfeiture clause which provided in substance that any beneficiary who 
contested the will would receive the sum of $1 in lieu of his share of 
the estate. 
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Appellant points out that the written contracts creating the joint 
tenancies in both the bank accounts and the contents of the safe deposit 
box are in clear language and contends that the court erred in admitting 
parol evidence to vary the terms of these contracts. He cites section 1040 
of the Civil Code and a number of cases, among them Kunz vy. Anglo 
& London Paris National Bank, 214 Cal. 341, 5 P. 2d 417. Respondent 
contends that the court properly admitted proof to establish a contem- 
poraneous oral trust agreement and that the parties did not intend to 
create joint tenancies. We deem it unnecessary to decide whether the 
court made errors in its rulings on the admission of testimony, since we 
are satisfied that the evidence is insufficient to sustain the finding of 
the trial court. that it was the understanding and intention of decedent 
and appellant that if appellant survived decedent he would take and 
hold the property in litigation in trust for the estate. 

The contracts standing alone undoubtedly make appellant the ex- 
elusive owner of the property in controversy as the surviving joint 
tenant. To offset this condition respondent must depend upon (a) 
testimony concerning statements made by appellant after the death of 
decedent, (b) the letter written by decedent to appellant and (c) the 
eonduct of appellant in delaying his assertion of ownership in the 
property. 

Appellant was sworn as a witness but nothing appears in his testi- 
mony to establish an oral agreement that the property should be held 
otherwise than in joint tenancy. Counsel for respondent laid, the 
foundation for impeaching testimony by asking appellant if he had not 
made the statement that decedent had told him that he wanted the cards 
signed so that appellant would have ready access in the event of his 
death and facilitate the handling of the estate. To this the appellant 
replied that he did not recall making the statement. Thereafter respond- 
ent presented as witnesses certain officers of the respondent corporation 
who testified that appellant had told them, after the death of decedent, 
that decedent had stated at the time the cards were signed that it was 
being done to facilitate the handling of the estate after his death. Con- 
ceding that this testimony was admissible for the purpose of impeach- 
ment, it could not be used for the purpose of substantiating the issues 
presented by respondent. Moffatt v. Lewis, 123 Cal. App. 307, 11 
P. 2d 397; Goodwin v. Robinson, 20 Cal. App. 2d 283, 66 P. 2d 1257. 
Respondent sought to prove its affirmative issues by hearsay upon hear- 
say, a course which may not be permitted. In Humphrey v. Pope, 1 
Cal. App. 374, 82 P. 223, 225, the court effectively stated the rule: 
‘Declarations and admissions, whether a part of the res geste, or admis- 
sible under other exceptions to the rule excluding that character of 
evidence, are hearsay, and to permit them to be proven, by one other 
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than the person hearing the statements from the lips of the declarant, 
would be to prove hearsay by hearsay, and this is not permissible. 
[Citing cases.] Yet that would be the effect of permitting plaintiff to 
testify as to what her husband told her touching defendant’s declara- 
tions and acts.”’ 

The letter written by decedent to appellant transmitting the key to 
the safe deposit box is of little if any, aid to respondent in establishing 
its allegations. Respondent points out that the letter refers to ‘‘the key 
to my safe deposit box’’ and to ‘‘my securities’’ as an indication that 
the box was not in joint tenancy. On the other hand, appellant points 
out that the letter directs him to draw upon a bank account other than 
those in joint tenancy to secure funds for the payment of allowances to 
his widow and to appellant. The letter may not be seriously considered 
as establishing a trust. 

Respondent lays stress upon the fact that appellant did not claim 
that the bank accounts and contents of the safe deposit box were his 
own property until several months had elapsed after the death of de- 
eedent. Emphasis is also placed upon the fact that appellant made a 
trip to obtain information concerning some of the corporate stock in 
the box and charged his expenses to the estate; that he at first not only 
disclaimed ownership, but stated to officers of respondent corporation 
“that he knew that his uncle had not intended that for himself indi- 
vidually, but that his uncle had not told him what he did have in his 
mind; that he felt that his uncle had intended that that money should 
be used for estate purposes and he thought there were possibly some 
things that he wanted taken care of that he had not cared to put in 
his will, and that he thought that probably if his uncle had lasted longer 
and had had an opportunity, he might have disclosed those things to 
him.’’ It must be borne in mind that appellant was one of the remainder- 
men taking after termination of the trust estate and that the will pro- 
vided that if a beneficiary should contest the will he would be cut off 
with the sum of $1; also that the question of the ownership of the 
property in dispute involved legal problems which could not be easily 
or quickly decided. His delay in asserting rights of ownership could 
not be taken as proof of respondent’s allegations. Testimony concern- 
ing appellant’s opinions, feelings and thoughts regarding decedent’s 
intentions in executing the joint tenancy instruments was not admissible 
in evidence. Statements or admissions relating to questions of law may 
not be admitted in evidence, since a party should not be bound by state- 
ments which may be attributed to a misapprehension of his legal rights. 
22 C. J. 298. The further statement that he knew that his uncle had 
not intended the property for himself individually might be admissible 
as an admission against interest, an oral admission which under the 
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express provisions of the code is to be viewed with caution. Code Civ. 
Proce. § 2061, subd. 4. As stated in Hotaling v. Hotaling, 187 Cal. 695, 
707, 203 P. 745, 750, ‘‘evidence of oral admissions, particularly where 
inferential rather than direct and explicit, is about the most. unreliable 
and uncertain evidence that can be produced.’’ The admissions of 
appellant were inferential and not direct or explicit. The evidence 
concerning the admissions is so lacking in substantiality that it cannot 
be held that the allegations of respondent are sufficiently supported. 

There is an additional reason why the judgment must be reversed as 
to the property involved in the two bank accounts which were put in 
joint tenancy by instruments in writing. Section 15a of the Bank Act 
provides: ‘‘When a deposit shall be made in any bank by any person 
or persons whether minor or adult in the names of such depositor or 
depositors and another person or persons, and in form to be paid to any 
of them or the survivor or survivors of them, such deposit and any addi- 
tions thereto made by any such persons after the making thereof, shall 
become the property of such persons as joint tenants, ... The making 
of the deposit in such form shall, in the absence of fraud or undue in- 
fluence, he conclusive evidence, in any action or proceeding to which 
either such bank or the surviving depositor or depositors may be a party, 
of the intention of such depositors to vest title to such deposit and the 
additions thereto in such survivor or survivors.’’ Vol. 1, Deering’s 
Gen. Laws (1937), Act 562, p. 207. The language of the instruments 
creating the joint tenancies is free from ambiguity and the intention of 
the parties in executing the agreements is clear. No claim was made 
at the trial that the instruments were the result of fraud or undue in- 
fluence. The presumption that appellant became the sale and exclusive 
owner of the money on deposit at the time of decedent’s death becomes 
conclusive and irrebuttable. Wallace v. Riley, 23 Cal. App. 2d 669, 
74 P. 2d 800; Estate of Fritz, 130 Cal. App. 725, 20 P. 2d 361; Hurley 
v. Hibernia Sav. etc. Soce., 126 Cal. App. 314, 14 P. 2d 574. 


Respondent advances the argument that since the court found that 
appellant agreed to hold the money on deposit in the bank accounts in 
trust for the estate, appellant by his subsequent repudiation of such 
agreement is guilty of fraud within the express exception contained in 
section 15a of the Bank Act. Clearly such argument is fallacious, for 
there is no evidence of any fraud in the execution of the contracts. The 
fraud contemplated by the exception in question is fraud in the execu- 
tion or inducement of the joint tenancy agreement, not fraud occurring 
subsequent thereto. 

A dividend check in the sum of $3,057, dated September 30, 1936, 
was found in decedent’s office after his death. This check was for divi- 
dends upon shares of stock which were in the safe deposit box. In view 


of our conclusions as to the ownership of the contents of the safe de- 
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posit box it is clear that this check should be held to be the property 


of appellant. 





Frazier v. Hudson, Court of Appeals of Kentucky, 130 S. W. Rep. (2d) 











The order is reversed. 


INDORSEMENT ON BOND NOT A VALID 
DECLARATION OF TRUST 


809 


The owner of a registered government bond (defendant in this 
ease) took it from the safe deposit box where it was kept and placed 
the following indorsement on it: ‘‘For value received I assign to 
Mary Lee Hudson the within registered bond of the United States 
and hereby authorize the transfer thereof on the books of the United 
States Treasury Department.’’ He then returned the bond to the 
deposit box, telling the assignee, who was his daughter (plaintiff in 
the case) nothing of what he had done. It was held that this did 
not constitute a valid declaration of trust so as to entitle his daugh- 
ter to the bond or its proceeds. 


It appeared that the assignor was the owner of a number of such 
bonds and that he indorsed one of them in a similar manner in favor 
of each of his other children. The bonds were not due until 1938 
but were redeemable by the government after 1933. Prior to the 
maturity of the bonds, the assignor received notice that the govern- 
ment desired to redeem his bonds. He thereupon notified his chil- 
dren of the indorsements he had made in their favor and requested 
them to re-transfer the bonds so that they might be redeemed. All 
of the children, except the plaintiff, consented and she brought this 
action against her father, contending that the bond was hers by 
virtue of a valid declaration of trust. It appeared that the defend- 
ant did not mention the fact of assigning the bonds to anyone except 
the bank employee before whom the assignments were acknowledged. 
It was held that this was insufficient to show the necessary intent to 
create a valid and enforceable declaration of trust. 


Action by Mary Lee Hudson Frazier against A. M. Hudson to re- 
cover possession of a bond. From a judgment of dismissal, plaintiff 


appeals. 


appellee, A. M. Hudson, defendant below, resided in Henry County, 


Affirmed. 
Gilbert & Davis, of Shelbyville, for appellant. 
Turner & Rouse, of New Castle, for appellee, 


THOMAS, J.—At the time of the transaction here in contest the 






























732 





THE BANKING LAW JOURNAL 


Kentucky, and was then about 78 years of age. He had succeeded in 
accumulating considerable property, composed of both real estate and 
personalty. His wife had died, and he had executed deeds dividing 
his extensive farm among his children—who were married, and, as we 
gather, were living on the portions allotted to them, except his daugh- 
ter, the appellant and plaintiff below, Mary Lee Frazier, nee Hudson, 
who was an infant 19 years of age and living with her father. In mak- 
ing the division of his land plaintiff was deeded 62 acres, but which 
did not embrace the residence, and defendant reserved a life interest in 
that tract for himself, plus a similar reservation in 34 acres of an ad- 
joining allotment to another child, and upon which 34 acres was located 
the Hudson residence. 


Some four years or more before the filing of this action, plaintiff 
married one Frazier, and she and her husband desired a separate resi- 
dence. To accommodate them defendant purchased another 62 acres 
and deeded it outright to his daughter, but did not alter in any man- 
ner the disposition of his ‘home place that he had reserved for himself 
during his life. So that, the total amount of land given to plaintiff by 
defendant was and is 62 acres unencumbered by any prior estate, and 
62 acres encumbered by defendant’s life estate—the lang being worth, 
according to the undisputed testimony, at least $150 per acre—it be- 
ing, in the language of defendant, ‘‘as good land as a crow ever flew 
over.” 

Among the personal property owned by defendant was a number 
of U. S. Liberty Bonds of $1000 each, and on March 13, 1926, he went 
to the bank in which the bonds were deposited in a safety box and 
after procuring them he, by writing on the back thereof, assigned one 
of them to each of his children. The assignment of the one here in 
contest says: ‘‘For value received I assign to Mary Lee Hudson the 
within registered bond of the United States and hereby authorize the 
transfer thereof on the books of the United States Treasury Depart- 
ment.’” Defendant then signed it, as he did other bonds to his other 
children, and acknowledged it before the assistant cashier of the bank. 
He then put the bonds back in his box and never informed any one of 
what he had done, except the assistant cashier. The bonds were re- 
deemable by the government after 1933, but were not due until 1938. 
A year or more following 1933 defendant received notice that the gov- 
ernment desired to redeem his bonds and he, for the first time, notified 
his children of the endorsements that he had made thereon and re- 
quested a re-transfer of them to him so that they might be redeemed, 
and with the intention as he testified without objection, to re-invest the 
proceeds in similar bonds. 

All of the children except plaintiff readily consented thereto, none 
of them, except her, asserting any interest in the particular bond that 
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had been so transferred to them. She, however, declined, and later filed 
this action against her father in the Henry circuit court, seeking to re- 
cover possession of the bond that had been so transferred to her, with 
damages from the date of its transfer, which she fixed at the rate of 
44 per centum annually, which was the rate of interest that the bond 
drew, and which he collected after the endorsement. She did not ask 
for or obtain a writ of claim and delivery at the beginning of the action. 
In her petition she claimed the property as a gift inter vivos, but she 
appears to have later abandoned that and to base her claim of title un- 
der the doctrine of an express declaratory trust, emanating from the 
' written declaration of her father as contained in the writing on the 
back of the bond. Evidencing such abandonment we insert some ex- 
eerpts from brief of plaintiff’s counsel, made by them in disposing of 
the argument of defendant’s counsel that the transaction in controversy 
did not constitute an inter vivos gift. They say: ‘‘The obvious reason- 
ing upon which those cases are to be distinguished from the ease at 
bar is that in those cases there was no thought of anything other than 
an inter vivos gift. The supposed donors had obviously intended to 
make an inter vivos gift, and nothing more. Since the elements required 
to sustain a gift were lacking, the ‘gifts’ failed. In the instant case, 
however, there was no contention that this transaction involved an inter 
vivos gift, but on the contrary, that it does not.’’ 

Later in their brief they say this: ‘‘In the instant case, the evidence 
certainly does not tend to establish an inter vivos gift. There was no 
delivery; no passing of the dividends; no surrender of present custody. 
Yet, there was a formal written declaration, made by the appellee before 
an official, setting out that appellee transferred the bond to his then in- 
fant daughter.”’ 

Then follows an argument that, though the transaction was ineffec- 
tive as an inter vivos gift, yet it was sufficient to create an enforcible 
declaration of trust, which, if true, has the same effect as if the original 
contention of an inter vivos gift had prevailed. 

Defendant’s answer to the petition denied all material averments 
contained therein, except the assignment, and he denied all intention 
of making thereby any sort of present transfer of title to the bond from 
himself to his daughter. On the contrary, he asserted that his only 
intention was to fix it so that his daughter and other children would 
receive the respective bonds so transferred at the time of his death if 
he still owned them at that time, and had not consumed them in his 
necessary living expenses, or otherwise. No objection was made to that 
testimony as given by him, and it corresponds with his conduct there- 
after in retaining possession of the bonds and collecting the interest 
thereon for his own use, and in not informing the children of what he 
had done. However, it should be said that plaintiff testified that her 
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father did inform her at or following the transfer made by him, but 
her testimony on that point is more or less unconvincing, and it was 
necessarily discarded by the court, who believed the testimony of the 
father rather than that of the daughter. On final submission after eyj- 
dence taken the court dismissed plaintiff’s petition, to reverse which she 
prosecutes this appeal. In view of the express admissions of counsel 
supra, we will dismiss without comment the original claim of plaintiff 
that she obtained title to the bond in question through an inter vivos 
gift from her father, and will treat the case from now on as one based 
upon the claim of a valid and enforcible declaration of trust. 

One of the chief elements essential to the creation of such a trust is ' 
the manifestation of an intent on the part of the alleged donor or trus- 
tee to create it in favor of the alleged beneficiary in and to the par- 
ticular property involved. In the Restatement of the Law of Trusts, 
Volume I, page 73, section 23, it is said: ‘‘In order to create a trust 
the settlor must properly manifest an intention to create such a relation- 
ship as constitutes a trust as defined in section (2). . . . On the other 
hand, no trust is created unless the settlor manifests an intention to 
impose enforceable duties (see section 25). So also, a manifestation if 
intention to create a trust inter vivos at some time subsequent to the 
time of the manifestation does not create a trust (see section 26). So 
also, a manifestation by the owner of property of an intention to trans- 
fer the property to another person as an outright gift to him is not a 
manifestation of an intention to create a trust (see section 31).’’ 

Later on in the same volume, on page 100, section 31, in discussing 
the effect of the failure of an intention to make an inter vivos gift, the 
text says: ‘‘If the owner manifests an intention to give the beneficial 
interest in the property to another by employing one of these three 
methods, and the disposition is ineffective because of his failure to com- 
ply with the requirements for an effective disposition by that method, 
the disposition will not be upheld merely because it would have been 
effective if he had manifested an intention to employ one of the other 
methods. An ineffective gift, therefore, will not be upheld as a declara- 
tion of trust.’’ 

In 96 A. L. R. page 383, there is an annotation upon the subject of 
‘‘May unconsummated intention to make a gift of personal property 
be made effective as a voluntary trust?’’ It begins with this statement 
by the learned annotator: ‘‘It has been said that the only important dif- 
ference between a gift and a voluntary trust is that in the case of a gift 
the thing itself passes to the donee, while in the case of a trust the ac- 
tual, beneficial, or equitable title passes to the cestui que trust, while 
the legal title is transferred to a third person, or is retained by the per- 
son creating it, to hold for the purpose of the trust. Possession and 
control in such a case remain with the trustee, but a gift of the equitable 
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or beneficial title must be as complete and effectual in the case of a 
trust as is the gift of the thing itself in a gift inter vivos. There must 
be an executed gift of the equitable title, without reference to its taking 
effect at some future time. Norway Savings Bank v. Merriam (1895) 
88 Me. 146, 33 A. 840. ‘A trust is created only if the settlor manifests 
an intention to create a trust.’ Section 23, Tentative Draft of Restate- 
ment of the Law of Trusts. The rule is well established that equity 
will not give effect to an imperfect gift by enforcing it as a trust, merely 
because of the imperfection, since to do so would be to give effect to an 
intention never contemplated by the maker.’’ 

In discussing the element of intent in the creation of the character 
of trust here sought to be enforced the writer of the notes to the case 
of Marshall’s Adm’r v. Marshall, 156 Ky. 20, 160 S. W. 775, 51 
L. R. A., N. S.—annotation on page 1212—says (quoting from the case 
of Northrip v. Burge, 255 Mo. 641, 164 S. W. 584): ‘‘The question in 
this case is not whether the preponderance of the competent evidence 
shows that the alleged trust was executed, but is whether that fact is 
established by evidence so clear, certain, complete, and convincing as to 
remove all reasonable doubt in our minds on the subject, for this is the 
rule when parol or verbal trusts are subjects of investigation.’’ 


There is nothing in the Marshall case, nor any other case rendered 
by this court, either preceding or following it, contrary to the require- 
ment of necessary intention of the settlor in creating such a trust. As 
we have seen from the excerpt in the annotation taken from 96 A. L. R. 
384, ‘‘a gift of the equitable or beneficial title must be as complete and 
effectual in the case of a trust as is the gift of the thing itself in a gift 
inter vivos. There must be an executed gift of the equitable title,’’ ete. 
It is true that we said in the case of Ginn’s Adm’x v. Ginn’s Adm’r, 
236 Ky. 217, 32 S. W. 2d 971, 972, that ‘‘an imperfect gift may be en- 
forced as a trust when it possesses all the elements thereof [trust] and 
the proof is clear and undoubted.’’ But no ease from this court has 
gone beyond that expression. They are too numerous to take up and 
consider seriatim, but they embrace those cited and relied on by counsel 
for plaintiff. Some domestic cases supporting (expressly or by neces- 
sary implication) the above quoted texts are Schauberger v. Tafel, Ex’r, 
202 Ky. 9, 258 S. W. 953; Cincinnati Finance Co. v. Atkinson’s Adm’r, 
235 Ky. 582, 31 S. W. 2d 890; Biehl v. Biehl’s Adm’x, 263 Ky. 710, 
93 S. W. 2d 836. 

It being necessary, therefore, in order to create an enforcible declara- 
tion of trust that the intent of the donor to do so must clearly appear 
(the same as a similar intention to make an inter vivos gift of the legal 
title should likewise appear) our task is reduced to the inquiry, whether 
or not defendant—the father and donor in this case—intended to make 
a declaration of trust in favor of each of his children when he endorsed 
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his bonds in the manner above described, followed by conduct totally 
inconsistent with such an intention? We are forced to the conclusion, 





































in view of the authorities supra and in the light of fairness and justice, al 
that it was not the intention of defendant in this case to transfer either 
the legal or the equitable title to his endorsed bonds to his children and J 
to divest himself of all interest therein at the time he so endorsed them. p 
All authorities hold that trusts created in the manner here contended 
for should be supported by clear and convincing proof, and which means. 
that every element necessary to its creation should be so established. 
Otherwise the door would be widely opened whereby one without any I 
intention to part with his property would lose it through an effort to f 


prepare against future contingencies in his laudable desire to provide 
for those dependent upon him. Both the testimony of defendant (which 
was admitted without objection), as well as his conduct, refute any 
such intention on his part, and, following the law as it has been so de- 
clared, we must hold that the court committed no error in dismissing 
plaintiff’s petition. 
Wherefore, the judgment is affirmed. 
The Whole Court sitting. 


MISREPRESENTATION IN APPLICATION FOR 
FIDELITY BOND 


First National Bank of Weatherly, Pa., v. tna Casualty & Surety Co., 
United States Circuit Court of Appeals, Third Circuit, 
105 Fed. Rep. (2d) 339 





The cashier of a bank signed an application for his fidelity bond- 
The application contained a statement to the effect that the bank 
had sustained no loss for a stated period through the cashier’s dis- 
honesty, which statement the cashier knew was false. Under the 
laws of Pennsylvania, it was held that the cashier’s knowledge of 
his own dishonesty could be imputed to the bank and that the bank, 
therefore, could not recover on the fidelity bond. There are de- 
cisions to the contrary in other states. 


Appeal from the District Court of the United States, for the East- 
ern District of Pennsylvania; William H. Kirkpatrick, Judge. 

Suit by the First National Bank of Weatherly, Pennsylvania, against 
the tna Casualty & Surety Company, on a fidelity bond. From a 
judgment for defendant, plaintiff appeals. 


LAT, LAL Le NP ne ee 
NOTE—For similar decisions see Banking Law Journal Digest (Fifth 
Edition) §723. 
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Affirmed. 
Joseph J. Brown, John Arthur Brown, and D. Alexander Wieland, 


all of Philadelphia, Pa., for appellant. 
Rawle & Henderson, of Philadelphia, Pa. (Thomas F. Mount and 
Joseph W. Henderson, both of Philadelphia, Pa., of counsel), for ap- 


pellee. 
Before Biggs, Maris, and Clark, Circuit Judges. 








MARIS, C. J.—The plaintiff has appealed from a judgment of the 
District Court for the Eastern District of Pennsylvania in a suit on a 
fidelity bond. The case was tried without a jury. The following is a 
summary of the stipulated facts: 

From September 2, 1929, to September 10, 1936, John N. Trezise 
was employed by the appellant bank as its cashier. Up to May 18, 1935, 
his fidelity and that of other employees was insured under a fidelity 
schedule bond executed by the appellee. The appellant’s board of di- 
rectors resolved that it should purchase a banker’s blanket bond and 
authorized Trezise to sign the application therefor. The application 
dated May 27, 1935, was signed by Trezise, the appellant being named 
as the applicant. The banker’s blanket bond was issued by the ap- 
pellee and the schedule bond was cancelled as of May 18, 1935. 

The appellee contended that it was induced to grant the coverage 
by reason of representations in the application which were in fact false 
and that the contract of coverage was therefore vitiated. The applica- 
tion read: 















‘‘The following information is given to the Company by the Appli- 
cant for the purpose of enabling the Company to decide with full know]l- 
edge of the facts whether or not to furnish the desired coverage. 

‘‘1, Name of Applicant. First National Bank... . 

**8. (a) What losses are known to have been sustained during the 
past five years from any of the causes against which indemnity is to be 
given by the bond for which application is hereby made? 

‘“(a) None 

‘*(b) What means have you adopted to prevent a recurrence of such 
losses ? 

“(b) 

‘‘The present officers and employees of the Applicant, of whom a 
complete list at this time, with positions held, is attached, have all, to 
the best of the Applicant’s knowledge and belief, while in the service 
of the Applicant, always performed their respective duties faithfully. 
There has never come to the notice or knowledge of the Applicant any 
act, fact or information indicating or tending to indicate that any of 
the said officers or other employees are unreliable, deceitful, dishonest 
or unworthy of confidence. The habits of all the said officers and other 
employees of the Applicant, to the best of the Applicant’s knowledge 
and belief, are good.’’ 
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Within the five year period preceding the issuance of the banker’s 
blanket bond the appellant sustained a direct loss of $56,511 due to the 
fraud and dishonesty of Trezise. None of the losses sustained by the 
appellant was discovered by it until September 10, 1936. Notice and 
proof of loss were given to the appellee, which refused payment on the 
bond. No part of the premium paid the appellee by the appellant for 
the banker’s blanket bond has been repaid or, up to the time of trial, 
tendered to the appellant. 

It will thus be seen that one of the appellant’s employees was dis- 
honest and that losses were sustained by the appellant because of such 
dishonesty. The appellant contends, however, that it had no knowl- 
edge of its cashier’s dishonesty and that in the absence of knowledge 
the representations made in the application were not false. 

The appellant is a corporate entity. It can have no knowledge other 
than that of its individual directors and executive ofticers. In this case, 
Trezise, its cashier, must have known when he signed the application 
for the bond that the bank had sustained a loss because of his own 
dishonesty. Appellant claims that Trezise’s knowledge cannot be im- 
puted to it and cites numerous authorities to the effect that where the 
knowledge relates to the employee’s own fraud it will not be imputed 
to the corporate employer. However great the number of such author- 
ities and however sound the reasons they assign in support of such a 
principle it is inapplicable to the instant case unless it is the law of 
Pennsylvania as expressed by the appellate courts of the State. Erie 
R. Co. v. Tompkins, 304 U. S. 64, 58 S. Ct. 817, 82 L. Ed. 1188, 114 
A. L. R. 1487. We must therefore limit ourselves to the consideration 
of the Pennsylvania law. 

A situation substantially similar to that presented to us on this ap- 
peal was before the Supreme Court of Pennsylvania in Gordon v. Con- 
tinental Casualty Co., 319 Pa. 555, 181 A. 574, 104 A. L. R. 1238. In 
that case suit was brought to recover on a banker’s blanket bond in- 
suring against loss due to the dishonesty of a trust company’s officers 
and employees, The casualty company urged that it was relieved of 
liability because in procuring the bond Matthews, who was secretary 
and treasurer of the trust company, perpetrated a fraud by falsely 
representing, in the written application for the bond, which he signed 
in the trust company’s behalf, that no losses had been sustained by it 
from any of the causes against which indemnity was to be given, and 
that there had never come to the notice or knowledge of the trust com- 
pany any fact or information indicating that any of its officers were 
dishonest or unworthy of confidence, whereas at that very time Mat- 
thews was an embezzler of the trust company’s funds. 


The trial court held this defence unavailing because Matthews’ 
information of his own dishonesty was unknown to the trust company 
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and his knowledge was not imputable to it, since in embezzling the 
money he was acting adversely to it. The Supreme Court reversed, 
Mr. Justice Schaffer, in the opinion of that court, saying (319 Pa. page 
560, 181 A. page 575, 104 A. L. R. 1238) : 


“|. Was the plaintiff at the time the bond was applied for visited 
with notice of Matthews’ defaleation through his knowledge of his own 
dishonesty? Matthews was, as the testimony clearly shows, the chief 
executive and managing officer of the bank. He was its secretary and 
treasurer, its highest salaried officer, giving his full time to its business 
and affairs. The president was not salaried, but was engaged in other 
business and did not give his full time to plaintiff’s affairs. The di- 
rectors and president had instructed Matthews to procure the bond and 
had caparisoned him as the bank’s representative in doing so. He was 
held out as its fit instrument to answer truthfully and fairly the queries 
which the defendant desired information upon to guide it in deciding 
whether it would assume the obligation to the bank. As our late brother, 
Mr. Justice Simpson, when the case was here before (311 Pa. 109, 111, 
166 A. 557), clearly stated: ‘On the faith of (Matthews’) statements 
in the application, defendant issued the indemnity bond... . Plain- 
tiff, being a corporation, could not personally have any knowledge on 
this subject (the honesty of its officers); consequently the language 
quoted (from the application) could only refer to knowledge of the 
executive officers, directors, or stockholders of plaintiff, among the first 
of which was the secretary-treasurer, who, of course, knew that he was 
an embezzler, yet was seeking to have defendant guarantee his fidelity, 
which, presumptively at least, it would not do if the fact of that em- 
bezzlement was disclosed.’ 

‘‘Under these circumstances, there would seem to be some confusion 
of thought in the application of the rule that a principal is not visited 
with notice through an agent where the agent at the time is acting ad- 
versely to his principal, and where it would be to the interest of the 
agent not to disclose his action or information to the principal. In pro- 
curing the bond, Matthews was not acting adversely to the bank, but 
in its behalf. The adverse act of embezzling the money had been con- 
summated previously; in that transaction—the act of embezzlement— 
his knowledge of his own dishonesty did not carry through him to the 
bank, because he was then acting adversely to its interests. In arrang- 
ing for the bond, however, this was not the case. .. . 

‘It is argued by appellant’s counsel, and we think convincingly, 
that the adverse interest exception to the rule that knowledge of a cor 
porate officer is knowledge of the corporation, applies only where a third 
person seeks to enforce some demand against the corporation (as in the 
Metropolitan Insurance Company Case [Metropolitan Life Inc. Com- 
pany’s Appeal, 310 Pa. 17, 164 A. 715, 86 A. L. R. 1301]), but the ex- 
ception has no application where the corporation seeks to enforce the 
benefit of a fraud perpetrated by its officer on a third person; that the 
exception to the rule of imputed knowledge is not a vehicle for the con- 
summation of fraud. .. .’’ 


In the case before us when Trezise made the application, he was 
acting not for himself and adversely to the interest of the appellant, his 
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employer, but for and in the interest of the latter. His knowledge, 
therefore, was the knowledge of the appellant. Applying the law of 
Pennsylvania as laid down in Gordon v. Continental Casualty Co., supra, 
we conclude that the representations contained in the application as to 
the honesty of the employees were knowingly false and that the banker’s 
blanket bond in suit was, therefore, vitiated. The mere fact that the 
decision in Gordon v. Continental Casualty Co., supra, would seem to 
us somewhat out of line with the general trend of the authorities both 
in Pennsylvania and elsewhere cannot, under the case of Erie R. Co. vy. 
Tompkins, above cited, be of more than academic interest to this court. 

Tender of a return of the premium was made by the appellee Oeto- 
ber 17, 1938, in compliance with an order of the District Court. This 
was after trial and two years after the discovery of the loss. The appel- 
lant refused the tender as having been made too late. Without deciding 
whether the appellant was entitled to a return of the premium we are 
of the opinion that a tender of return of premium is not a condition 
precedent to a defense that the contract was obtained by fraud. 

The judgment is affirmed. 





BOOK REVIEWS 


Rand McNally Bankers Directory.—The final 1939 edition of the 
Bankers Directory, up-to-date as of August, with complete national and 
international banking and financial information, has been delivered. 

Accurate as to every bank’s latest statement, official personnel, direc- 
tors and correspondents, the final 1939 edition takes care of all bank 
changes this past year—changes which continue to take place on an 
average of about 41 a month, new banks, discontinued banks (closings, 
mergers, absorptions, changes in title, location, etc.). 

Two lists, revised and added to, are of especial interest to bankers— 
1. List of the nearest banking points to non-bank towns, and 2, a 5- 
year list of discontinuea bank titles (closings, mergers, absorptions, 
ete.). 

All general information has been revised and added to as of August, 
1939—F. D. I. C. status of banks; all government banking agencies, 
location and personnel are listed; bank associations; selected list of in- 
vestment dealers and a list of commercial banks with total resources of 
$25,000,000 and over. A list of attorneys for every county in the United 
States, Province of Canada and principal foreign cities goes with the 
final 1939 edition Blue Book. 

Foreign bank information is also brought up-to-date and the latest 
Rand McNally maps of foreign countries will be of great interest to 
users of the final 1939 edition Blue Book. 

This edition totals 2390 pages of accurate up-to-the-minute vital 
financial information which will make bank operation easier, more effi- 
cient and profitable. Cloth bound $15 a copy delivered. 


Standard Forms and Systems.—The Virginia Bankers Association 
has published a ‘‘ Virginia Manual of Banking Forms and Procedures.”’ 
The Manual was prepared and is being distributed by the Committee on 
Standard Forms and Systems of the Virginia Bankers Association, of 
which Louis W. Bishop, Cashier of the State-Planters Bank & Trust 
Company of Richmond, Virginia, is the chairman. The Manual con- 
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tains 177 pages, embracing 106 pages of manuscript and 102 separate 
illustrations, relative to 14 departments of a bank. The book is multi- 
graphed on 8}x 11-inch pages, held together in a flexible binding. 

The forms included are placed under the following fourteen head- 
ings: General; Checking Account Forms; Paying and Receiving; Proof 
and Transit; Bookkeeping; Analysis; Savings; Loans and Discounts; 
Credits; Investments; Safe Deposit; Collections; Filing and Auditing, 

Copies of the Manual have been furnished free to all members of the 
Virginia Bankers Association and they are available te non-members at 
$5 each. 





